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IM BCITALT OF PCTITIONER:

[NSTRLICTHINS;
Thia is the decision in your case. Al documents have been relutned w e office which ofdpinally decided your case.
Any futher ingquiry must be made to chat otfice.

If you beliese the law was inappropriatedy appliad of the analysis used in reachiog the docision was inconsistenr ity e
intormation provided or with precedent decisions, wou may flle a motion m teeonsider. Such 3 motion nuso stae the
T (or reconslderation and he sapporiod by any perinent precedent decidons. Any madion w1 recumeider mms by
filad within 30 days of the decision that the motion socks to eoensider, a8 roquired under 8 OB R, D2, Sa W 1Yi).

10 wvou bave uew Or addincmal mlormatum which yeo wish o have congilered, you may (le a mobon o renpen. Such
4 metien rorst state the oew facts o e proved ar the reopened proczeding and be supported by atfudavie o1 other
dovume niary evidence. Ay mouon w reopen must e (Ued within 30 days of the decision thae dee mo dom secks @ mopen,
exoept fhat tallure to file bofore this poadod cxpiles may e cxenscd o che discration of e Service where i1 s
demansitated that the delay was ressanahle and heyomdd the comtrel of the appiicant or petidoner. 14,

Any motion must b 1iled widh the offios which originalbr decided your case alone with a fee of $110as ceouiced under
FOFRR 027,

TOR THE ASSOHTATE COMMIZRTONER,
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DISCUSSION: The preforonce wisa petition was deniec by the
Lirector, WVermont Service Jonter. In reapoige to a sabsequent
sntion Lo reconsider, the dirsccor affirmed bis decvision o deny
the oetitinn. ‘lhe watter iz now before the Asgsociate Commissioner
for Examination= cn ampeal. The appeal will be dismissed.

The petitiener is a firm which specializea in gotware development
ang comnsul-ancy. It geeks to omploy the beneliciary permanently in
Lhe Unized States az a prograrmer analyst. A= required by slalule,
the petition is accompanied by an individual laber certification
approved by the Department of Labor. The director determined that
the pesitioner kad not established that it aad Lhe firancial
ability to pay the beneficlary the provforod wage 25 of the [iling
date of the wisa petizion.

Or appeal, coungel svbmits 2 brief and additional evidence.

Sectieon 203 (k) (23 (A) (1) of the Lmeizcration and Nationallty Aot {the
noel), & U.8.C. 1153 (By (3)ia) i), providss Ior Lhe grantine of
preference clageification to gqualified immigrants who are capable,
am ~he time of petitioning for claggification under thaZs parsgrapn,
of porforming skilled lsbor (requiriig ac least two years training
oF exparionoe), not of a terporary or seasonsl nacure, Zor which
gqualified worters arc net avsilsble in the United Btates.

§ C.F.R. 204.50g) {2} sLalesz in pertinent part:

Abllity of progpective employer fo pay wages, ANy
petiticn filed by or zor an employment-based immigrant

waial requires an offer of erployment mast be accompanied
bv ewidernce that the prospective LUnited States employer
has the =zbility to oay ths praoflfered wage, The
petitioner muat demonstrate this ability at the time the
Erierity date ia esiablished and coatinving until che
Eeneficiary cbtainz lawful permanent residences. Evidence
cf this abilify shall be esither ia the form of copies of
an1ual reports, federal taox roturns, or audicod Ffinancial
statements,

Zligikility in zhia matcter hingocs on choe petficrnor's ability oo
pay the wage offered ag of the petictison’g filisg date, which ia the
date tas rszguest for labor cercificetion was accepied  for
procegeing oy oany office within the employment ayetewr of Lhe
Deparzment of Zabor. Matter of Wing's Tea House, 16 I&T D=c. 158
(ACL, Rey. Jomm. 15770, Herpe, bie pebiticr's [iling date iz
Dolboper 7, 19%%,  The beneliciary’s salaxy as stzted oo the “abeor
cerbilicabion is $74,000.C090 per annum.
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1= petitioner stbmitted insufficient evidence of tho petitioner’s
aoxliLy to pay the proffered wroge. O Nowvemnber &, 2000, the
petitioner wasg reguested to aubmit evideonoe of ibas abllity to pay
the proffered wage, to include the pericicrer’s T%99 tex ceturn.

n respongs, coungel submitted a copy of the beneliciarzy'a W-Z Wage
atwi Tax Statement which showed he was paxd 64 384 64 in 1823, a
copy of an uraudited financial stazement [or the period ocnoed
Decambar 31, 199%, and a copy of the pet-tioner’s Form 1120 U.5.
Corporsticr L[ncome Tax Rerurn.  The Zedsral tax roturn reflected
cross receipts of $626,518; oross prolit ol $526,518; compongation
of officers of 5%0; salaries and  wages pzsid of 5344, 582
depraciatiorn of 55447 and a tazakble “rramn bofers net operalbing
loss dedurtion and soecizl ceduclions  of 2E8E1 . Schedule L
reflected tokal current asscts of 58,003 wilh £82 in cash and Zatal
orrent lisbilicies of 2545, 3206

The direstor determinged tkat the documentalion was insufficicak —o
estzklish vhe ahility to pay the proffzrsd wage and denied the
potition acceordingly., The director nohea that:

Yoo have again indicated cutsids copslltants colld have
heen avolided if the bheneficizry was employed.  You alac
indicalb=a Cthat wvou  are  owed  oonsy by olients,
Speculation concerning posaikle funcs can not be used to
catablish an abilizy bo pay the provfered galary. Those
tunda woro not available as of the daze of filing. Fou
algo indicate that you oanly had to establiah that you
zould pay Lhe salary on & quatrterly hasis. Tae financial
“ranzactions =% 18%9 are al)l completed.  Your company
aghorld, Thersfore, be abkle to show sufficient foade ware
avallakle tor paving the heneficoary’' = salary during that
VEAL,

T appesl, counse_. reiterates lis zroqument that "the N2
Adijudicacing Sfficer Zailed to factor in the amounrts Lhal the
Eon_over had paid to independent consilzanta in/for the year 2535,
amounts that would hawve been availabls to pay ch2 proffored salary
te a permanent employes;, such as bhe Alien Sdenlified ir the Labor
Certification Application and the Preforoncse Petition.®

g review of the federzl tax return [or 1292 szhows thal when one
adda the depreciation and tho taxable “rnocme, the result is -8317,
l=s= than the proffered wage,

Breoord-mgly, alzer a zreview of Lhe [ederal Lax Zelusn 4andg
addicional documentazicon furnizhed, 1t i1s concluded thak the
oekiticner has not esacablished that it had sufficieat availablie



Page 4 CAC 00 231 3330

funds to pay the salary offered al Lhe time <of filing of the

petition and continning to prescnt.

The burden of proof in these proceediaga reate solely wizh the
petitioner. Sectiecn 291 of the Act, 8 U.5.¢. 1381, The petiticner

haa not met that burden.

ORDER ¢ Th=s appea’ i3 dismissed.



