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DISCUSSION: The preference visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a food equipment company. It seeks to employ the
beneficiary permanently in the United States as a maintenance man.
As required by statute, the petition is accompanied by an
individual labor certification approved by the Department of Labor.
The director determined that the petitioner had not established
that it had the financial ability to pay the beneficiary the
proffered wage as of the priority date of the visa petition.

On appeal, the petitioner submits additional evidence.

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1153(b) (3) (A) (i), provides for the granting of
preference classification to qualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not available in the United States.

8 C.F.R. 204.5(g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which requires an offer of employment must be accompanied
by evidence that the prospective United States employer
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
statements.

Eligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petition’s priority date, which is
the date the request for labor certification was accepted for
processing by any office within the employment system of the
Department of Labor. Matter of Wing’s Tea House, 16 I&N Dec. 158
(Act. Reg. Comm. 1977). Here, the petition’s priority date is
August 25, 2000. The beneficiary’s salary as stated on the labor
certification is $10.00 per hour or $20,800.00 per annum.

The petitioner submitted unaudited financial statements for the
period from May 31, 2001 and 2000 for Mac McAllen, Inc. and a



financial statement for for the period ended

December 31, 1999.

The director determined that the evidence submitted did not
establish that the petitioner had the ability to pay the proffered
wage and denied the petition accordingly. The director noted that:

The petitioner is listed as Hobart Sales & Service. The
name of the petitioner on the ETA750 is
Equipment. The financial statements submitted as

evidence of the petitioner’s ability to pay are for
as an individual and forh
There are no clear boundaries between e

inances or the individuals and the petitioning
employer. For example, the Balance Sheets submitted for
list, under Current Liabilities, Child
Support lumped together with Accounts Payable, and
Accrued Payroll Taxes.

On appeal, the petitioner submits a letter from its accountant
which states:

1) The petitioner listed is Hobart Sales & Serv1ces and
the petitioner on the ETA 750 is
The Correct Petitioner should have been
Please be advised

is D/B/A Hobart Sales & Serviee and Hobart

E— - oo 100 of B
2) We Submitted (NN pcrsonal financial as

additional evidence only to show his substantial net

worth.

3) Enclosed isa , Financial Statements
thru August 31, 2001 showing of net income
for the two months then ended. The corporation has

substantial ability to pay the proffered wage.

The petitioning entity in this case, however, is a corporation.
Consequently, any assets of the individual stockholders including
ownership of shares in other enterprises or corporations cannot be
considered in determining the petitioning corporation’s ability to
pay the proffered wage. See Matter of M, 8 I&N Dec. 24 (BIA 1958;
AG 1958) ; Matter of Aphrodite Investments Limited, 17 I&N Dec. 530
(Comm. 1980); and Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc.
Comm. 1980) .

The unaudited income statements which were submitted as proof of



the petitioner’s ability to pay the proffered wage are in the
record. However, they have little evidentiary wvalue as they are
based solely on the representations of management. 8 C.F.R.
204.5(g) (2), already quoted above in part, states that:

Evidence of this ability [to pay the proffered wage]
shall be either in the form of copies of annual reports,
federal tax returns, or audited financial statements.

In appropriate cases, additional evidence . . . may
be submitted by the petitioner.

This regulation neither states nor implies that an unaudited
statement may be submitted in lieu of annual reports, federal tax
returns, or audited financial statements.

Accordingly, after a review of the evidence submitted, it is
concluded that the petitioner has not established that it had
sufficient available funds to pay the salary offered as of the
priority date of the petition.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not met that burden.

ORDER: The appeal is dismissed.



