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DISCUSSION: The preference visa petition was denied by the
Director, Nebraska Service Center, and 1is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a telecommunications company. It seeks to employ
the beneficiary permanently as a programmer/analyst. As reguired
by statute, the petition is accompanied by an individual labor
certification approved by the Department of Labor. The director
determined that the petitioner had not established that the
beneficiary met the petitioner’s qualifications for the position as
stated in the labor certification.

Section 203 (b)Y (3) (A) (1) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153 (b) (3)(A) (i), provides for the granting of
preference classification to gualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not available in the United States.

Section 203 (b) (3) (A) (ii) of the Act provides for the granting of
preference clasgification to gqualified immigrants who hold
baccalaureate degrees and who are members of the professions.

A labor certification is an integral part of this petition, but the
issuance of a labor certification does not mandate the approval of
the relating petition. To be eligible for approval, a beneficiary
must have all the training, education, and experience specified on
the labor certification as of the petition’s priority date. Matter
of Wing’'s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here,
the petition’s priority date is February 5, 2001.

The Application for Alien Employment Certification (Form ETA 750)
indicated that the position of programmer/analyst reguired a
Bachelor degree or equivalent in Computer Science, Math, Physics,
Engineering, Chemistry (Math Based), or closely related field.

The director determined that the petitioner had not established
that the beneficiary had the required Bachelor’s degree and denied
the petition.

On appeal, counsel re-submits the academic evaluation from The
Trustforte Corporation, and argues that "the credentials evaluation
is based entirely on the Beneficiary’s education, and the word
"training’ is not mentioned anywhere in the entirety of Exhibit B."

The beneficiary obtained a Bachelor of Science degree in Zoology
from the Universgsity of Madras (a three year course of study),
received several post graduate diplomas from the Bureau of Data
Processing Systems in Bombay, India, and took one computer course
at St. Louis Community College.



The record contains an educational evaluation from The Trustforte
Corporation which states that the beneficiary has "the equivalent
of a Bachelor of Science Degree in Computer Science and Mathematics
from an accredited institution of higher education in the US.

On appeal, counsel for the petitioner asserts that the beneficiary’
g "three year degree plus his Post Graduate Diploma after two years
intensive study in Computer Science meet the Labor Certification’s
requirement of an equivalent level degree."

Counsel’s assertions are not persgsuasive. The petitioner’s reliance
on the educational evaluation from The Trustforte Corporation is
misplaced since the evaluator states that the degree 1is the
"equivalent" of a four year degree. As noted previously, the labor
certification, at Dblock 14, specifically requires a four-year
bachelor’s degree as the minimum level of education needed to
perform the job duties. The labor certification does not provide
for a degree egquivalent as the minimum level of education,
regardless of whether the equivalency is based on work experience,
training, or a combination of lesser degrees. The beneficiary has
not completed the reguired four-year degree.

The Service uses an evaluation by a credentials evaluation
organization of a person’s foreign education as an advisory opinion
only. Where an evaluation 1is not 1in accord with previous
equivalencies or is any way questionable, it may be discounted or
given less weight. Matter of Sea, Inc., 19 I&N Dec. 817, 820
(Comm., 1988).

The issue here 1is whether the beneficiary met all of the
requirements stated by the petitioner in block #14 of the labor
certification as of the day it was filed with the Department of
Labor. The petitioner has not established that the beneficiary had
a bachelor’s degree or equivalent foreign degree on February 5,
2001. Therefore, the petition may not be approved.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.




