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INSTRUCTIONS:
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DISCUSSION: The preference visa petition was denied by the
Director, California Service Center, and is now before the
Administrative Appeals Office (ARAO) on appeal. The appeal will be
dismissed.

The petitioner i1s a household. It <=eeks to employ the
beneficiary permanently in the United States as a housekeeper.
As reguired by egtatute, the petition is accompanied by an
individual labor certification, the Application for Alien
Employment Certification (Form ETA 750), approved by the
Department of Labor.

Section 203 (b) (3) (A) (iii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1153(b) (3) (A) (iii), provides for the granting
of preference classification to gqualified immigrants who are
capable, at the time of petitioning for classification under this
paragraph, of performing unskilled labor, not of a temporary or
geasonal nature, for which gqualified workers are not available in
the United States.

8 C.F.R. § 204.5(g) (2) states in pertinent part:

Apility of prospective employer to pay wage. Any
petition filed by or for an employment-:based immigrant
which requires an offer of employment must Dbe
accompanied by evidence that the prospective United
States employer has the ability to pay the proffered
wage. The petitioner must demonstrate this ability at
the time the priority date is established and
continuing until the beneficiary obtains lawful

- permanent residence. Evidence of this ability shall be
either in the form of copies of annual reports, federal
tax returns, or audited financial statements.

Eligibility in this matter hinges on the petitioner's ability to
ray the wage offered as of the petition's priority date, which is
the date the request for 1labor certification was accepted for
processing by any office within the employment system of the

Department of Labor (DOL). Matter of Wing's Tea House, 16 I&N
Dec. 158 (Act. Reg. Comm. 1977). The petition's priority date in
this instance is February 20, 2001. The beneficiary's salary as

stated on the labor certification is $11 per hour or $22,880 per
year. The DOL approved the ETA 750 on August 30, 2002.

The petitioner initially submitted insufficient evidence of her
ability to pay the proffered wage with the Immigrant Petition for
Alien Worker (I-140), filed September 20, 2002 with the Bureau
(formerly the Service or INS). In a request for evidence (RFE)
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dated November 13, 2002, the director reguired additional evidence
to egtablish the petitioner’s ability to pay the proffered wage
from the priority date and continuing wuntil the beneficiary
obtains lawful permanent residence. The RFE required the
petitioner’s federal income tax return, annual report or audited
financial statement from 2001 to the present, evidence of wage
payments to the beneficiary (Forms W-2 and W-3) for 2001, and
those quarterly wage reports (Form DE-6) accepted for the last
four (4) quarters.

In the response on February 11, 2003 (RFE response), the
petitioner submitted the 2001 IRS computer printout of Form 1040,
U.S. Individual Income Tax Return, of J-PC & Mre. |HE The
petitioner stated, also, that she could not continue to be the
petitioner, that 'she _was wunable to provide the requested
information, that Mrs.'!.!already is the beneficiary’s employer
and is willing to continue with this case, and, finally, that
there is no payroll summary or Form DE-6, as there are no other
employees.

income in 2001 of $57,202. As to the I-140, Mrs. stated, ™I
am now the employer for [the beneficiary]l, and I am.willing to be
the petitioner/gponsor for her in this case.?

The computer printout for J-PC & Mrs - reported adius‘ted gross

The director observed that the petitioner admitted that she wag
unable to continue with the petition and concluded that she did
not comply with the requirement to show the ability to pay the
beneficiary’s wage. The director determined that the evidence did
not establish that the petitioner had the ability to pay the
proffered wage at the priority date and denied the petition.

The petitioning employer filed the appeal on April 3, 2003 and
admits that she cannot pay the proffered wage from the priority
date and continuing until the beneficiary obtainsg lawful permanent

residence. The petitioning employer asserts, however, that she
has found Mrs. ﬁ a willing and financially viable replacement
(willing substitute). The petitioning employer states, “The rate

of pay is exactly the same, the job duties are exactly the same,
the hours are the same.”

The petitioning employer declares her prerogative to confer the
validity of her Form ETA 750 on Mrs. household. Provisions
of 8 C.F.R. § 656.30(c), however, withhold that power and state:

(2) A labor certification involving a specific job
offer 1is wvalid only for the particular FJob
opportunity,
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Only the petitioning employer filed the appeal and the RFE
regponse. Both negated her ability to pay the proffered wage at
the priority date or continuing until the beneficiary obtains
lawful permanent residence. Evidence of Mrs. |l 2bility to pay
the proffered wage is not relevant to the petitioner’s under 8
C.F.R. § 204.5(g) (2).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.



