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DISCUSSION: The employment-based preference visa petition was 
denied by the Director, Vermont Service Center.   he directcr' s 
decision to deny the petition was affirmed by the ~dministrative 
Appeals Office (AAO) on appeal. The matter is now before the AAO 
on a second motion to reopen. The motion will be granted. The 
decision of the AAO will be affirmed and the petition will be 
denied. 

The petitioner is a shoe repair shop. It seeks to employ the 
beneficiary permanently in the United States as a shoe repairer. 
As required by statute, the petition is accompanied by an 
individual labor certification approved by the Department of Labor. 
The director determined that the petitioner had not established 
that it had the financial ability to pay the beneficiary the 
proffered wage as of the priority date of the visa petition. The 
AAO affirmed this determination on appeal. 

On motion, the petitioner submits a statement. 

Section 203 (b) (3) (A) (i) of the Immigration and ~ationality Act (the 
~ c t ) ,  8 U.S.C. § 1153(b) ( 3 )  (A) (i), provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience) , not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. § 204.5 (g) (2) states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter of Wing's Tea House, 16 I & N  Dec. L 5 8  
(Act. Reg. Comm. 1977). Here, the petition's filing date is May 
13. 1997. The beneficiary's salary as stated on the labor 
certification is $11.03 per hour which equates to $22,942.40 per 
annum . 



Page 3 EAC 00 076 53881 

The AAO affirmed the director's decision to deny the petitfion, 
noting that the petitioner had not submitted evidence of its 
ability to pay the proffered wage as of the filing date of the 
petition. 

On motion, the petitioner argues that the in 1998 Itour income was 
decreased because of the construction work on the side of our 
store, and the income tax 1997 line #2.. cost of good sold.. 
include payment on labor too." 

As stated by the AAO, however, the petitioner must show that it has 
the ability to pay the proffered wage at the time the priority date 
is established and continuing until the beneficiary obtains lawful 
permanent residence status. See 8 C.F.R. § 204.5(g)(2). 

The petitioner has submitted no credible evidence of its ability to 
pay the wage offered. None of the figures reflected as net current 
assets or net taxable income on the petitioner's tax returns are 
sufficient to cover the beneficiary's proffered salary. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The 
petitioner has not sustained that burden. 

ORDER : The AAO1s decision of December 21, 2001, is affirmed. 
The petition is denied. 


