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INSTRUCTIONS / 
This is the decisi in your case. All documents have been returned to the office that originally decided your case. Any 

be made to that office. 

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the 
information provi ed or with precedent decisions, you may file a motion to reconsider. Such a motion must state the d reasons for reconslideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed 
within 30 days of jhe decision that the motion seeks to reconsider, as required under 8 C.F.R. 3 103.5(a)(l)(i). 

If you have new 05 additional information that you wish to have considered, you may file a motion to reopen. Such a motion 
must state the ney facts to be proved at the reopened proceeding and be supported by affidavits or other documentary 

reopen must be filed within 30 days of the decision that the motion seeks to reopen, except that 
this period expires may be excused in the discretion of Citizenship and Immigration Services (CIS) 

that the delay was reasonable and beyond the control of the applicant or petitioner. Id. 

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8 
C.F.R. $ 103.7. 1 
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: The preference visa petition was denied by the 
Director, DISCusS1oN California Service Center, and is now before the 
Administr tive Appeals Office on appeal. The appeal will be a dismissed ., 

The petitJoner is a painting contractor. It seeks to employ the 
y permanently in the United States as an estimator. As 
statute, the petition is accompanied by a Form ETA 750 

Applicatiqn for Alien Employment Certification approved by the 
of Labor. The director determined that the petitioner 

had Depart not e tablished that it had the continuing ability to pay the 
y the proffered wage beginning on the priority date of 

On appeal, counsel submits a brief. 

Section 20i3 (b) (3) (A) (i) of the Immigration and Nationality Act (the 
Act), 8 u~.s.c. § 1153(b) (3) (A) (i), provides for the granting of 
~referencd classification to qualified immigrants who are capak~le, 
at the time of petitioning for classification under this paragraph, 
of perforfling skilled labor (requiring at least two years training 
or experiqnce), not of a temporary or seasonal nature, for which 
qualifiedworkers are not available in the United States. 

8 C.F.R. 4 204.5 (9) (2) states in pertinent part: 
I 

of prospective employer to pay wage. Any 
filed by or for an employment-based immigrant 

whicq requires an offer of employment must be accompanied 
by eyidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petidioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
benefliciary obtains lawful permanent residence. Evidence 
of tdis ability shall be either in the form of copies of 
annuall reports, federal tax returns, or audited financial 
statdments. 

~ligibilit~~ in this matter hinges on the petitioner's continuing 
ability td pay the proffered wage beginning on the priority date, 
the date lthe request for labor certification was accepted for 
processin by any office within the employment system of the 
Department of Labor. Matter of Wing's Tea House, 16 I & N  Dec. 158 4 (Act. Reg. Comm. 1977). Here, the request for labor certification 
was accep ed for processing on January 12, 1998. The proffered 
salary as stated on the labor certification is $24.48 per hour 
which equals $50,918.40 annually. r 
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With the -petition, counsel submitted an incomplete 2000 Form 1040 
joint inc me tax return of the petitioner's proprietor and the 
proprietoJ1 s spouse. 

Because the evidence submitted did not demonstrate the petitioner' s 
continuin ability to pay the proffered wage beginning on the 
priority $ate, the California Service Center, on March 28, 2002, 
requested additional evidence conforming to 8 C. F .R. § 204.5 (g) (2) 

to that ability. The Service Center also requested 
the beneficiary's Form W-2 wage and tax statements ffrom 
ugh 2001 and the petitioner's California Form TIE-6 
wage reports for the previous four quarters. 

el counsel submitted the complete 1998, 1999, 2000, and 
1040 joint income tax returns of the petitioner's 

proprietod and his spouse. Those returns indicate that the 
petitioned's proprietor his spouse have three dependent children. 

Further, aounsel submitted 1999, 2000, and 2001 W-2 wage and tax 
statements showing that the petitioner paid the beneficiary $7,1.40, 
$20,176, qnd $20,656.96 during those years, respectively. Counsel 
also submitted a letter from the beneficiary stating that he had no 
W-2 form lor 1998 because his employer did not issue him a W-2 for 
that  year.^ 

ounsel submitted the petitioner's California Form DE-6 
reports for all four quarters of 2001. Those forms 

corroborade that the petitioner paid the beneficiary $20,656.96 
during 20d1. 

The 1998 beturn shows that the petitioner's proprietor and his 
spouse deqlared an adjusted gross income of $54,202 during that 
year, incuding $21,371 shown on Schedule C as the petitioner's 
adjusted dross profit. 

The 1999 &eturn shows that the petitioner's proprietor and his 
spouse dedlared an adjusted gross income of $42,637 during that 
year, inciuding $20,657 shown on Schedule C as the petitioner's 
adjusted gross prof it. 

The 2000 eturn shows that the petitioner's proprietor and his 
spouse de lared an adjusted gross income of $79,719 during that 
year, inc f uding $13,772 shown on Schedule C as the petitioner's 
adjusted dross profit. 

I 

eturn shows that the petitioner's proprietor and his 
an adjusted gross income of $58,546 during that 
$45,512 shown on Schedule C as the petitioner's net 
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prof it. ~ 
2002, the Director, California Service Center, denied 

finding that the evidence submitted did not 
petitioner's ability to pay the proffered wage. 

On appeal/ counsel noted that when the depreciation deduction is 
added to 1 the petitioner's adjusted gross income, the total 
substantidlly exceeds the proffered wage. Counsel cited the 

a November 16, 1994 teleconference between the Vermont 
nter and the American Immigration Lawyers' Associat-ion 

that this calculation is correctly part of the 
petitioner's ability to pay the proffered 

wage. I 
I 

The 1994 dpinion expressed in a phone call is not binding upon the 
Director, Jcalifornia Service Center, nor is it binding upon this 
office. qhis office disagrees with the opinion that the addition 
of the detitioner's adjusted gross income and depreciat.ion 
deduction should be part of the calculation of the petitioner's 
ability td pay the proffered wage. 

A deprecidtion deduction, while not necessarily a cash expenditure 
during thd year claimed, represents value lost as buildings and 
equipment deteriorate. This deduction represents the expense of 
buildings and materials spread out over a number of years. The 
diminutio d in value of buildings and equipment is an actual expense 
of doing business, whether it is spread over more years or 
concentra.t/ed into fewer. The depreciation deduction represents the 
accumulat'on of funds necessary to replace perishable equipment and 4 buildings, and that amount is not available to pay wages. No 
precedent i exists that would allow the petitioner to add its 
depreciatqon deduction to the amount available to pay the proffered 
wage. Chil-Feng Chang v. Thornburgh, Supra at 537. See also Elatos 
~estaurand Corp. v. Sava, 532 F.Supp. at 1054. 

In calcula~ting the petitioner's ability to pay the proffered wage, 
the Burea will first examine the net income reflected on the 
petitione Is federal income tax return, without consideration of 
depreciation or other expenses. Reliance on federal income tax 
returns a k a basis for determining a petitioner's ability to pay 
the proffeped wage is well-established by both Bureau and judicial 
precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman, 7136 F.2d 1305 (9th Cir. 1984) ; see also Chi-Feng Chang- v. 
Thornburg 719 F-Supp. 532 (N.D. Texas 1989) ; K.C.P. Food Co., 

623 F.Supp. 1080 (S.D.N.Y. 1985) ; Ubeda v. Palmer, 
539 F.Sup . 647 ( N . D .  Ill. 1982), Aff'd, 703 F.2d 571 (7th Cir. 



I Page 5 WAC 02 104 50308 

K . C . P .  Food Co., Inc. v. Sava, the court held that the 
the Immigration and Naturalization Service, had 

the petitioner's net income figure, as stated 
corporate income tax returns, rather than the 

petitione 's gross income. Supra. at 1084. The court specifically 
rejected he argument that the Bureau should have considered income 
before ex 1 enses were paid rather than net income. 

cited Matter of Sonegawa, 12 I & N  Dec. 612 (Reg. Comm. 
proposition that even though the petitioner's income 

some years, the petitioner should be approved 
indicators can be interpreted as showing t.hat 

Matter of Sonegawa, however, relates to petitions filed during 
uncharact ristically unprofitable or difficult years but only 
within a ramework of profitable or successful years. ~uring the 
year in w ich the petition in Sonegawa was filed the petitioner 
changed b siness locations and paid rent on both the old and new i 
locations for five months. The petitioner suffered large moving 
costs and a period of time during which the petitioner was unaible 
to do regqlar business. 

In SOneglwal the Regional Commissioner determined that the 
petitione 's prospects for a resumption of successful business 
operation were well established. The petitioner was a fashion 
designer 3 hose work had been featured in Time and Look magazines. 

included Miss Universe, movie actresses, and society 
been included in the lists 

California women. The petitioner lectured on 
and fashion shows throughout the United 
and universities in California. The 

in Sonegawa was based in part 
reputation and outstanding 

correct that, if low profits are experienced during an 
year within a framework of profitable or 
then the period of uncharacteristically low 

disregarded in determining ability to pay the 
Here, the record contains no evidence that the 

posted a large profit. Assuming the 
will flourish, with or without hiring the 

the adjusted gross income of the petitioner's 
his spouse was $54,202. The record contains no 
wages, if any, which the petitioner paid to the 
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y during that year. That adjusted gross income, reduced 
of the proffered wage. $50,918.40, equals $3,283.,60, 
small to support the petitioner1 s proprietor1 s family 

of five. 

the adjusted gross income of the petitioner's 
his spouse was $42,637. Counsel submitted evidence 
the petitioner paid the beneficiary $7,140 during 

wage of $50,918.40, reduced by the $7,140 
beneficiary during that year 
s adjusted gross income during 
the balance of the proffered 

wage. I 

ed gross income of the petitioner's proprietor during 
have been insufficient both to pay the proffered and to 
petitioner's proprietor's family. The adjusted gross 
petitioner's proprietor during 1999 was insufficient 

to pay t e proffered wage. Therefore, the petitioner has not 
establish d that it has had the continuing ability to pay the 
proffered salary beginning on the priority date. 1 

of proof in these proceedings rests solely with the 
. Section 291 of the Act, 8 U.S.C. S 1361. The 

petitioned has not met that burden. 

ORDER :  he appeal is dismissed. 


