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DISCUSSION: The prefelrence visa petition was denied by the 
Director, California Center, and is now before the 
Administrative Appeals (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is an ndian ethnic restaurant. 1 It seeks to 
employ the beneficiary permanently in the United States as a 
foreign food specialty cook. As required by statute, the 
petition is accompanied by an individual labor certification, the 
Application for Alien vmployment Certification (Form ETA 750), 
approved by the Departmelnt of Labor. 

Section 203(b) (3) (A) (i) i of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1 53 (b) (3) (A) (i) , provides for the granting 
of preference classifi 1 ation to qualified immigrants who are 
capable, at the time of petitioning for classification under this 
paragraph, of performin skilled labor (requiring at least two 
years training or expe ience), not of a temporary or seasonal 

United States. 

$ 
nature, for which qual' fied workers are not available in the P 
8 C.F.R. § 204.5(g) (2) states in pertinent part: 

I 
Ability of prospe&tive employer to pay wage. Any 
petition filed by r for an employment-based immigrant 
which requires at offer of employment must be 
accompanied by ev'dence that the prospective United 
States employer ha) the ability to pay the proffered 
wage. The petitio er must demonstrate this ability at 7 the time the pqiority date is established and 
continuing until i the beneficiary obtains lawful 
permanent residencel. Evidence of this ability shall be 
either in the form of copies of annual reports, federal 
tax returns, or audgted financial statements. 

Eligibility in this matder hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted for 
processing the employment system of the 
Department Wing's Tea House, 16 I&N Dec. 158 
(Act. Reg. petition's priority date in this 
instance is . The beneficiary's salary as stated 
on the labor is $1,957 per month or $23,484 per 
year. 

Counsel initially sub itted insufficient evidence of the 
petitioner's ability to ay the proffered wage. In a request for 
evidence (RFE) dated F bruary 20, 2002, the director required B 



additional evidence to establish the petitioner's ability to pay 
the proffered wage as the priority date and continuing to the 
present. If the chose to submit federal income tax 
returns, the RFE schedules and tables. 

I 

in 1996 and ($885) in 

Tax Return for an S 
($16,410), a 

reflected current minus current liabilities, as net 
current assets. to 2000, net current assets were a 
deficit, or less wage. An unaudited financial 
statement for of ($13,318.32), less than 
the proffered wage. I 

I 
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The director determined the evidence did not establish that 
the petitioner had the to pay the proffered wage and 
denied the petition. 

Counsel admits on appeali 

sufficient 
1997 to pay 

ETA 750, 

As evidence of the employer's 
ability to meet requirements, we are 
enclosing the empl Tax Returns for the 
years 1996 and bank statements. 
Employer, as an owner, is permitted to rely 
on his/her to meet the new [sic] 
business 

In response to the RFE, petitioner submitted only Schedules C 
of AV' s Form 1040 tax for 1996 and 1997. Respectively, 
they reported losses restaurant of ($5,027) and ($885), 
less than the proffered 

The RFE specified tax with all schedules and tables. 
Where the petitioner is and has a reasonable opportunity 
to address the deficien evidence submitted on appeal 
will not be considered and the appeal will be 
adjudicated based on before Citizenship 
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and Immigration Servic s (CIS), formerly the Service or INS. 
Matter of Soriano, 19 I&$ Dec. 764, 766 (BIA 1988). 

Counsel offers complete 997 and 1998 Forms 1040 of AV and SV, but 
only on appeal. It is too late. Moreover, the Forms 1040 are 
irrelevant. The 1rnrnigr4nt Petition for Alien Worker (1-140) 
identifies the r as a corporation, not an individual. 
Contrary to primary assertion, Citizenship and 
Immigration formerly the Service or INS, may not 
"pierce the and look to the assets of the 
corporationf the corporationf s ability to pay 
the elementary rule that a corporation 

entity from its owners and 
Dec. 24 (BIA 1958), Matter 
Dec. 530 (Comrn. 1980), and 

Matter of Tessel, 17 q & ~  Dec. 631 (Act. Assoc. Comrn. 1980). 
Consequently, assets of its shareholders or of other enterprises 
or corporations cannot be considered in determining the 
petitioning corporationf 1s ability to pay the proffered wage. 

The Forms 1040 of and SV cannot be accepted for the 
corporation. Counsel ers balances of various credit union and 
savings accounts for but they do not represent assets 
of the corporate petitioner offers no evidence at 
all of the to pay the proffered wage at the 
priority date. 

The petitioner must pay the 
proffered wage with reference to the priority date of 
the petition. In petitioner must demonstrate that 
financial ability until the beneficiary obtains 

of Great Wall, 16 I&N Dec. 
of Wing's Tea House, 16 

I&N Dec. 158 

of 

Counsel proposes to depreciation and amortization into the 
loss for 1997, See brief dated August 14, 2002, exhibit 
1. Counsel's not well taken. Once again, assets of 
shareholders as assets of the corporation. 
In any case, than the proffered wage. 

In determining the ability to pay the proffered 
wage, CIS will examine the net income figure reflected on the 
petitioner's federal income tax return, without consideration of 
depreciation or other e penses. Reliance on federal income tax X returns as a basis for dietermining a petitioner's ability to pay 
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the proffered wage is ell established by judicial precedent. 
Elatos Restaurant Corp. . Sava, 632 F.Supp. 1049, 1054 (S.D.N.Y. 
1986) (citins Tongatapu, Woodcraft Hawaii, Ltd. v. Feldman, 736 
F.2d 1305 (9 Cir. 1984)i) ; see also Chi-Feng Chang v. Thornburgh, 
719 F.Supp. 532 (N.D. 'P- 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N. . 1985) ; Ubeda vgh Palmer, 539 F-Supp. 647 
(N.D. Ill. 1982), aff'd.4 703 F.2d 571 (7 Cir. 1983). 

Sava, the court held that CIS properly 
net income figure, as stated on the 

petitioner's tax returns, rather than the 
petitioner's F.Supp. at 1084. Finally, there 
is no the petitioner to "add back to 

charged for the year." See also 
F.Supp. at 1054. 

No probative evidence su ports the petitioner's ability to pay the 
proffered wage at the riority date. If the new owner is the d 
successor in interest of AV and SV, the new owner must prove the 
predecessor's ability to pay at the priority date, continuing, at 
least, until the change f ownership. A careful inspection of the 
record reveals that the etitioner made no such showing. I ~ 

Simply going on record wlithout supporting documentary evidence is 
not sufficient for purp ses of meeting the burden of proof in 0 these proceedings. See Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972). 

The petitioner never pr sented credible and complete evidence of 
any federal tax return, or of any asset, of AV and SV at the 
priority date. A credit 1 union statement of SV then showed with a 
balance of $6,134.43, less than the proffered wage. No monthly 

After a review of the bntire record, it is concluded that the 
petitioner has not estal$lished that it had sufficient available 
funds to pay the salary offered as of the priority date and 
continuing until the beneficiary obtains lawful permanent 
residence. 

balance in 1996 exceeded 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 241 of the Act, 8 U.S.C. 5 1361. The 
petitioner has not met tl-iat burden. 

$9,884.19, less than the proffered wage. 

ORDER : The appeal is dismissed. 


