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Petidon: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to 203(b)(3) of the 
Immigraeion and XationaIity Act. 8 U.S.C. 1153(b)(3) 

ChSTRUCTIONS: 
'E'his is the decisiopi in your case. A11 docurnsnts have been returned to the olf'ice that originally riecidcd your case. Any 
'itirtlser inquiry mast be made to that office. 

IS yoi l  beIieve the law was inappsopriately applied or &e analysis used in reaching the decision was inconsistent with &e 
information provided or w i h  precedent decisions, you may Glc a motion to reconsider. Such a motion must state h e  
reasons for receansiderat~on and be supported by any perrinent precedent decisions. Any motion to reconsider must be 
hied withir; 30 days oi the decision that the motion seeks To reconsider. as required under 8 C.F.R. 103.5(a)(f)(i). 

Yf yail have new or additional information &at yon wish to have considered, you may fife a rnotio~l to reopen. Such a 
motion must state the new facts to be proved a& tkre reopened proceeding and be supported by affidavits or ather 
docunennry evidcalce. Ally rzratiort to reeopcn musf be fXed within 30 days ~f h e  decision that the motion seeks to reopen, 
except that failure to file before &is period expires may be excased in h e  discretion of tile Service where it is 
dernonstrared h a t  the defay was reasonabie and beyond the comrol of the appiicant or petitioner. u. 
Any motion must bc filed with the oWce that origin;elfy decided your case along with a fcc of $1 I0 as required under 8 
C.F.R. 103.7. 
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DISCUSSION: The preference visa petition was denied by the 
Direc~or, Texas Service Center, ar,d is now before the Associate 
Commissioner for Exaninations on appeal. T h e  a p ~ e a l  will be 
dismissed. 

The petitioner is a beauty salon. It seeks to employ the 
beneficiary permanently in the United States as a cosmetologist. 
As required by statute, the petition is accompanied by an 
individual labor certification approved by the Department of Labor. 
The director determined that the petitioner had not established 
that it had the financial ability to pay the beneficiary the 
proffered wage as of the grZority date of the visa petition. 

On appeal, counsel subRits a brief and additional evidence. 

Section 2123 (b) ( 3 )  (A) (i) of the Immigratio~ arid Nat i icnal i ty  ACE (the 
~ c t )  , 8 V.S.C. 1153 (b) (3) (A) (i) , provFdes for the granting of 
preference classification to qualified immigrants who are capable, 
at t h e  time of petitioning for ciassificatiorr under this paragraph, 
of performing skilied labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. 234.5(gj (2) states in pertinent part: 

~ b i 1 4 . t ~  of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of emplcyrnen";ust be accompanied 
by evidence that ehe prospective United States employer 
has the ability to pay the proffered wage, The 
petitioner msst demonstrate this ability at the time the 
priority date is established and coneinuing until the 
beneficiary obtains lawfui permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal. tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date -;he request for labor certification was accepted f o r  
processing by any office within the employment system of the 
Depar tm@nt  of Labor, Matter of Wins's Tea House, ;6 L&N Dec. 1 5 8  
(Act. Reg.  COT^.^. 1977) . Here, the petiticn's priority date is May 
1, 2000. The beneficiary's salary as stated on the labor 
certification is $350.00 per week or $18,200.00 per annum. 

CcunseL subrnitted copies of Form W-2 Wage and Tax Statement for all 
its employees and a copy of the petitioner's 2000 Form 1120 U.S. 
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Corporakion Income Tax Recurn which reflected gross receipts of 
$155,873 ; gross proEit of $147,657; corr.per,satiora of off Leere of 
$23,534; salaries and wages pai6 of $27,780; and a taxable income 
b e 5 r e  net operatrng lass debactior, a ~ l d  s~ecial deduc~ions of 
$9,839. 

The director detemxined that the evidence submitted ddi not 
establish that the peeitioner had the ability to pay the proZfered 
wage and denied the petition accordingly. 

On agpeai, coilnsel argxes that depreciation was not taken izto 
coxsideration. 

I n  determiniq the petitioner's ability to pay the proffered wage, 
the Service will examine the net income figure reflected on the 
petitioner' s federal iccotr,e tax return, without con side ratio^ of 
depreciaticn or other expenses. Reliance on federal incorr,e tax 
returns as a basis for de~err~ining a petitionerf s ability to pay 
the proffered wage is well-estabiished by both Service and judicial 
precedent. Elatos Restaizranr C o w .  v. Sava, 6 3 2  F.Supp. 1049, I054 
(S.D.N.Y. 1 9 8 6 )  (citing Tonqatapu WoobcraZt Hawaii, L t d .  v. 
Feldman, 736 F.2d 1335 (9th Cir. 1984); see also Chi-Fenq Chanq v. 
Thornburqk, 719 F. Supp. 532 (N.D. Texas 1989) ; K.C.P. Food Co., 
Inc .  v. Sava, 623 F-Supp* 1080 (S.D.N.Y. 1985); Ubeda v. P a l m e r ,  
539 F.Supp. 6 4 7  ( N , C ,  Ill. 1982), afftd, 703 F.2d 571 (7th Cir, 
1983). 6 2  K.C.P. Food Co., Inc .  v, Sava, the GOZKL held the 
Service had properly relied on the petitioner's ret income figure, 
as stated on the pezitioner's corporate income tax returns, rather 
khan the petitioner's gross income. 623 F, Supp. at 1084. The 
court specifically rejected the argument that the Service should 
have considered inc0r.e before expenses were paid rather than neC 
income. Finally, there is ED precedent that would allow the 
petftioner to "acid back to net cash the depreciatior, expense 
char~ed for the year.r' Chi-Fen0 Chanq v. Thornburqh, 719 F.Supp. 
at 537; see also Elatos Restzcrant C o r ~ .  v .  Sava, 6 3 2  F.Supp. at 
1054, 

Counsel also argues t h a ~  the amount paid to contractors should be 
consiciered wher ,  establishing the ability to pay. Counsel Is 
correct t k a t  this amount can be considered if documentation has 
been submiteed whick establishes that the cankractors performed the 
same job that the beneficiary will perf orvL and that they have been 
subsequently terminated. If the contractors performed other 
duties, t h e n  the beneficiary could not have replaced them. In this 
case, that documentation has not  been provided. 

In addition, even if the Service were to allow the w a g e s  of the 
conrractors of $5,217 to be included in the ability to pay, t h e  



~otal w o - ~ l d  still fail s h o r t  of the proffered wage of $18,200. 

The petitiozer" F 0 r m  1120 fo r  calendar year 2 0 0 0  shows a taxable 
income of $ 9 , 8 3 1 3 ,  The petitioner could r,ot pay a proffered wage of 
$ 1 8 , 2 0 0 . C O  a yeas cut cf this income. 

Accordingly, after a review of t h e  federal t ax  return subrrtit~ed, it 
is concluded that t h e  petitioner has not  established t h a t  it had 
sufficient available fucds to pay the salary offered as of the 
priority dace of fLling of the petition. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the A c t ,  8 U .  S .C. 1361. The petiticner 
has not net that burden. 

ORDER : The appeal is dismissed. 


