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Petition: Immigrant Peticton for Alien Worker as a Skilled Worker or Professional Pursuant to 5 203(b)(3) of the 
Immigration and Nationalily Act, 8 U.S.C. 1 153(b)(3) 

IN REHALF OF PETITHONER: 

INS I'KFI'CTHONS: 
'I'his is the decision in your case. AIL docunegars have been rertlrned to the oi'brce thar originally decided your case. Any 
brtHrer inquiry must bc made to &at office 

t f  you believe the law was inappropriateiy applied or the anaIysis used in reaching tike decision was inconsistent with the 
information provided or  with precedent decisions, you may file a motion to reconsider. Such a modon must state the 
reamns for reconsidera~inw and be supporrcd by any pertinent precedent decisions. Any motion to rcconsidci;r must be 
filed within 30 days of the decision &at tht motion seeks to reconsider, as required under 8 C.F R 103.5(a)(I)(i) 

If you have new or additional information h a t  you wish to have considered, you may file a motion to reopen. Such a 
motion must stare the new facts t~ be proved ar the reopened proceeding and be supported by affldiavits or other 
documentary evidence. Any motion to reopen must be filled within 30 dsys of b e  decision that rhe motion seeks to rcopcn, 
excepe that failure la file before chis period expires may be excused in the discretion of the Service where ir  is 
demonstrated that &c delay was reasonable and beyond the control of the applicant: or petntioner. @. 

Any motion must be filed with the offlice that originally decided your case along with a ice of $ 1  I0 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMYSSIOKER, 
EXhMINAT%ONS 

Administrative Appeals Offlcrt fl # 
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DISCDSSEONs The preference visa petition was denied by the 
Director, Verr.ont Service Cencer, and Is now before  he Associate 
Comxissioner for Exaxinations on appeal. The appeal will be 
sustaize6. 

m; 
 LA,^ petitioner is a residential construction cox;parl,y. It seeks to 
employ the beneficiary permanently in the United States as a 
carpenter. As required by s ta tLee,  the petition is accompanied by 
an individual labor certification approved by the Department of 
Labor. The director detern ined  that the peti-iioaer had not 
established thak it had the finaxial ability to pay the 
beneficiary the proffered wage as of the priority date of the visa 
petition. 

On appeal, coznsel submits a brief and additional evidence. 

Section 2 0 3  (5) ( 3 )  (A) (f) of the Imnigration and N a t i o r ~ a i i t y  Act: ( t h e  
A c t ) ,  8 U.S,C. 1153(b) (3) (A) (i), provides for the gran-ling of 
preference classification to qualified i m i g r a n t s  who are capable, 
at the time or'petitianing for ~Tassification irnder this paragraph, 
cf performing skilled labor (requirirg at l e a s t  twc years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. 2 0 4 . 5 ( 9 ) ( 2 )  states in pertine~t part: 

Ability of prospect ive employer to pay wage. Any 
petitioe filed by or for an employment-base6 itr,rr.igrant 
which requires an o f f e r  of emgloymer_t milst be acconpanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner r ~ ~ ~ s t  demonstrate this ability a t  the time t h e  
priority date is established and con';ir-uing until the 
beneficiary obtains lawful permanent residence. Evide~ce 
of this ability shall be either in the form of copies of 
anr_ual repcrts, federal tax returns, or audited financiai 
statements, 

Eligibility in this matter hinges on the petitioner" ability to 
pay the wage offered as of the petitioc" priority date, which is 
t h e  date the reqzest for labor certification was accepted for 
processing by any office within tho: en~loyment system. of the 
Department of Labor. Fatter of wins's Tea House, I 6  I & N  D e c .  158 
(Act. Reg. Comm. 1977). Here, the  petition's priority dace is 
April 3 ,  2001. The beneficiary's salary as stated on t h e  labor 
certification is $ 2 6 . 7 6  per  hour o r  $ 3 4 , 8 6 0 . 8 0  per annum. 

Counsel initiairy szbmitted ins-fficient evidence of the petitioner 
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ability to pay the wage offered. On December 2 6 ,  2001, ehe 
director requested additional evidence of the petitioner's ability 
to pay t h e  prof feved wage, to include the petitionerr s 2 0 0 0  federal 
Lax retcrn. 

Ir, response, counsel sijbmi'cted a copy of a 2000 form 1040 U.S. 
rndividzal Income Tax Return inciudina Schedule C ,  Profit and Loss 

-a -- 
C ,  Profit and Loss from Busi2ess Statement for k'Pae petitioner which 
reflected gross receipts of $989,962; gross profit of $131,075; 
wages of $0; and a net profit of $53,021. 

The director determined that the docurnentatioz was inszfficient to 
establish that the petitioner had the ability to pay the proffered 
wage and denied the petition accordingly. The director noted that 
the petitioner failed to submit the complete Lax return for 2000, 

On appeal, counsel argues that: 

4 The INS does not state what documents are allegedly 
missing from the corporate 2000 kncome tax ret~rns. The 
INS does not state that if in fact such documents are 
missing fron the corporate income tax return how these 
a11egedly missing docurr.ents make the INS enable to 
determine the ability to pay. These allegations by the 
Service are  give^ t h e  submission with the 2 0 0 5  corporate 
income tax return schedule C line 37 which is the cost of 
labor which excludes "any amount paid to y o u r s e l f t r  which 
amounted to $ 8 1 4 , 3 9 6 . 0 0 .  Lines 1 of schedule C shows 
gross income of $ 9 8 9 , 9 6 2 . 0 0  and line 31 on the same form 
shows a profit of $53,021.05 one is hard pressed find 
that the TKS" sstatenent t h z t  they are "uzable to 
detertt ine ability to pay" credible. 

Or?, the Labor Certification, the beneficfary indicated he worked for 
the petitioner from October 1999 until the present. 

The record contains copies a-the beneficiary's 1099 which indicate 
he was paid $53,000 ic 2000 and $ 4 4 , 8 3 2  i n  2001. 

Accordingly, aftez a review of the federal. tax return, it is 
concluded that the peti~ioner has established ~ h a c  it had 
sufficient available f-xicts to pay the salary offered at the c i m  cf 
filizg of the getltlon a rd  continuing to present. 
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The burdez of proof in these proceedings resKs solely w i t h  t h e  
peti~loner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has meE that burdec. 

ORDER : The appeal is s ~ s t a i n e d .  


