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This is the decision in your case. A11 documents have been returned to '6 o ice &at originally decided your case. Any 
fur&er inquiry must be made to ha1 oi'tice. 

If you believe the law was inappropriately apphed or the analysis used in reaching the decision was inconsistent witla the 
tnl'ormation provided or wiih precedenl decisions. you may file a motion to reconsider. Such a modon must srate h e  
reasons for reconsideration and be supported by any pertinent precedent decisiox. Any motion to reconsider muse be 
fi'rlril within 30 days of the decision that the motion sceks to reconsider, ns required under 8 C.F.R. 103.5(a)(I)(i). 

If you have new ar additio~lal information that yon wish to have considered, ynu may file a motion to reopen. Such a 
motion mast slate the new facts lo be proved at h e  reopened proceeding and be supported by affidavits or other 
documcntsry evidence. Any motion to reopen must be filed wfllzin 30 days of thc decision that the mobkon seeks to reopen. 
cxccpt char failure to file before this period expires may be excuscd in &c discretion of the Service where it is 
dcmonstrxkcd tirat &e delay was aeasonabie and beyond the control of the appiicam or  petitioner @. 

Any motion rnus'i be $Xed w i h  the office hat  originally decided your case along with a fcc of §I 10 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMfSStONER. 

Administrative Appeals Office (1 I/ 
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DISCUSSION: The preference visa petition was denied by the 
Director, California Service Center, and is now before the 
Associate C~rr~miaaioner for Exarr.inations 02 appeal. The appeal will 
be dismissed. 

The petftioner Is a produce warehouse. It seeks 'ca ernploy the 
beneficiary permanently in che United States as a produce vendor, 
As required by statute, the petition is accompanied by an 
i n6 iv idza l  labcr certif ica'cion approved by the Department of Labor. 
The director deternined that the petitioner had not established 
that it had the financial ability to pay the beneficiary the 
proffered wage as of the priority date of the visa petition. 

On appeal, Che petitioner submits a brief and azditionai evidence. 

Section 203 (b) ( 3 )  (A) (i) of the ~rnmigratior, and Nationality Act (the 
Act), 8 U.5,C. 1153 (b) ( 3 )  (A) (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classificatior, ~nder this paragraph, 
of perzorning skilled labor (requiring at least two years training 
or experience) , not of a terngorary or seasonal nature, for w5fch 
qualified workers are not available in the United States. 

8 C. F .R. 2 0 4 . 5  (g) ( 2 )  states in pertinent part : 

Ability of prospective employer to pay wage. A n y  
petitisn filed by or fur an employment-based immigrant 
which requires an offer of employrcent must be accompanied 
by evidence that the prospective United States employer 
has khe ability co pay the proffered wage,  The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawr'ul perranent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
stateEents. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as cf the petition's priority date, which is 
the date the request for labor c@rt i f i ca t i . cn  was accepted for 
processing by any office within the ernpioymenL system of the 
Departrnect of Labor. Watter of Wins's Tea Xouse, 16 I & N  Dec. 158 
(Ace. Reg. Corn,,. 1977). Here, the petition's priority date is May 
27, 1997, The beneficiary's sal~ry as stated on the l abor  
certificaticn is $ 7 . 4 4  per hour or $15,475.20 per ancum. 

The peti~ioner submitted copies of its 1997 through 2 0 0 1  Fcrm 1040 
U.S, Individual Incone Tax Return including Schedule C, Profit and 



Page 3 WAC 02 (635 55837 

Loss frors Business Statemezt. The petitioner" 1197 Form 1040 
reflected an adjusted gross income of $16,843, Schedule C 
reflecked gross rece5pts of $60,000; gross profit of $30,648; wages 
of $0; and a ne t  p r c f r t  of $ 1 8 , 1 2 4 .  The petitloner's 1998 Form 
1040 reflected an adjusted gross incorr,e of 5 1 5 , 5 9 5 .  Schedule C 
reflected gross  receipts of $72,OCO; gross proEFc of $32,430; wages 
of SO; and a net profit cf $16,781, 

The petitioner" 1999 Foorr. 1040 reflected an adjusted grcss income 
of $ 4 , 3 3 1 .  Schedule C reflected gross receipts of $21,002; gross 
profit of $11,917; wages of $0; an6 a net profit of $ 4 , 6 6 1 .  The 
petitioner's 2000 Form 1040 reflected an a d j - ~ s t e d  gross i n c o n e  of 
$1,121. Schedule C reflected gross receipts of $ 1 2 , 3 3 3 ;  gross 
profit of $4,336; wages of $0; and a net profit of $1,206. The 
peticloner's 2001 Form 1040 reflected an adjusted gross income of 
$12,516. Schedule C reflec'ced gross receipts of $59,080; gross 
profit of $18,033; wages of $0; and a net profit of $13,468. 

The director determined that the documentation was insuffic2ent to 
establish that the petitioner had the ability to pay the prc f fe red  
wage and denied the petition accordingly. 

Ola appeal, the petitioner states that ''I have fsith that once  he 
beneficiary] gets his work authorization, I will be able to hire 
him anti ry b ~ s i n e s s  will increase.'! 

The petitioner argues that the beneficiary' s errhpiop,ent will resiilt 
in more income for the business. The petitioner does not explain, 
however, the basis for such a conclusion. For example, the 
petitioner has not demonstrated t h a t  the beneficiary will replace 
less productive workers, transform the nature of the petitioner's 
operation, or increase the n u d e r  of customers on the strength of 
his reputation. Gisssent evidence of these savings, thls statement 
can only be taken as the petitionerf s personal opinion. 
Consequenrly, the Service is unable ~o take the potential earnings 
to be generated by t h e  beneficiary's employment into consideration. 

The tax r e tu r r ,  f o r  calendar year 1997 shows an adjusted gross  
income 02 $15,843. The petitioner could pay a salary of $15,475.20 
from this figure. The petitioner also shcws the ability to pay the 
wage offered in 1998, however, the petitioner could not pay the 
proffered wage in i993, 2000, or 2001. 

The petitioner n s s t  show that i had the ability to pay the 
proffered wage as 0 rhe priority date of the petition and 
continuing until the beneficiary obtains lawful permanent resident 
starus. See 8 C.F.R. 204.5 (9) (2). 
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Accordingly, a f t e r  a review of the federal tax returns, it is 
conclrrded that the petitioner has not estzblished that it bad 
sufficient available funds to pay the salary offered at t h e  t i r .e  of 
filing cf the petition and continuing to present. 

The burdec of proof in these proceedings rests solely w i - i h  t h e  
pe+: ,Itloner. , Sectior, 291 of the Act, 8 C.S.C. 1361, The petitioner 
has not met that bur6en. 

ORDER 1 The apgeal is bisr , issed.  


