
OFFICE OF ADMINISTRATIVE APPEALS 
425 Eye Stycar N. W. 

Offkc: Vermoni Service Center Date: 

Petition: Immigrant Petifion for Alien Worker as a Skilled Wclrlccr or Professional Pursuant to $ 203(b)/3) of the 
Immigration and Nationality Act, 8 U.S.C. 1 153(b)(3) 

INS'TWUCTIONS: 
'E'his is aht. decislon rn your case. AT1 documents have been rcmrned to dxe oflice ha t  originally decided your case. Any 
krther inquiry musk be wade to rha~ office 

If  y ~ u  believe the iaw was inappropriately applied or the analysis used in reaching h e  decision was inconsistent with the 
information provided or with precedent decisions. you may ft1e a motion to reconsider. Such a rnotioi? muse state thc 
reasons for reconsideration and be supparted by any pertinent precedent dccipions. Any motion to reconsider must be 
filed wihin 30 days of the decision hac the motroar seeks to reconsider, as required undcr 8 C.F.R. 103.5(a)(I)(i). 

If you have new or additional information ~hae you wish to have considered, you may file a motion to reopen. Such a 
aotion must state h e  new facts to be proved at the reopened proceeding and bc supported by affidavits or other 
documentary cvidrnce. Any rnoiion to reopen must bc filed within 30 days of h e  decision that the motion seeks ro reopen, 
except h i  failure to t?le before this period expires may be excused in the discretion of the Service where it is 
demonscrated h i  the dciay was rcasonabfe 2nd. beyond the control of the applicant or petitioner. Id. 

Any motion must he filed with t l~e csf.tice that originaliy decided your case along with a fee of $ I  I0 as required under 8 
C.F.K. 103.7. 

(-'OR 'I'HE ASSOCIATE COMMESSLONER, 
EXAMINATIONS 
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DISCUSSION: The preference  v l s a  p e i i t l o n  was degied by the 
Director, V e r ~ , o n ~  Service Cenzer, 22.6. i s  now before t k e  Associate 
Conmissioner f o r  Examinations on appeal. The appeal wil; be 
dismissed. 

The petitioner 4s a reszacrant. It seeks to employ the be~ef iciary 
permanently in the United States as an executive chef. A s  requi red  
by s t a t a t e ,  the petition is accoi~~panied by an irrdividual labor 
c e r t l f i c a t i c n  approved by t h e  D e p a r t ~ ~ e n t  of Labor.  The director 
determined t h a t  the p e t i t i o n e r  had not e s t a b l i s h e d  that i t  had the 
ficzncial ab~dity eo pay the benef ic i a ry  the proffered wage as cf 
the p r i c r i t y  date of t h e  visa  p e t i ~ i o n .  

O n  appeal, counsel submits a brief and additional evidence. 

Section 203 (b) (3) (A) (i) of the Innigratiion and Nat io~, rc l i ty  Ac't  ('the 
Act), 8 U S .  3 (b) 3 A )  ( provides for the gsarating of 
preference  classification t o  qualified irr,rr.igrants who are capable,  
a t  ehe tine of petitioni~g for c l a s s i f i c a t i o n  under t h i s  paragrzph, 
of performing skilled labor ( r e q ~ i s i n g  at least two years training 
o r  experience), not of a temporary o r  seasonal nature, fcs which 
qualified workers are not available i n  t h e  United S t a t e s ,  

8 C,E.R. 2 0 4 . 5 ( r ; )  ( 2 )  skates in pertinent part: 

Abilf ty of prospect ive employer to pay wage. Any 
petition filed by or for an employment-based f~ ,mFgran t  
which requires an o f f e r  of employment m u s t  be accom.ganied 
by evidence t h a t  the  prospecrive Uni ted  S taees  ernployer 
has t h e  a b i l i t y  t o  pay t h e  proffered wage. The 
p e t i t i o n e r  m ~ s c  demonstrate t h i s  a b i l i t y  a t  the t i n e  the 
pricrity Ezte is es tab l i shed  and continuing uncII rhe 
beneficiary ob ta ins  lawful perrnanect res idence .  Evidence 
of t h i s  ability shall be e i t h e r  in t h e  f o r m  of copies of 
annual r e p o r t s ,  f e d e r a l  Lax r e t u r n s ,  o r  audi ted  financLal 
s t a t e ~ . e ? t s .  

Eligibility i n  this matter hinges on the petitioner" ability to 
pay t h e  wage o f f e r e d  as of the petiEioxYs p r i o r i t y  d a t e ,  which is 
tbe date the request  f a r  l abor  certification was  accepted F o r  
precessing by any office within the employment system of the  
Department of Labor. Matter of Winq" T e a  House, 1 6  L&K Dec. 158 
(ACE.  R e g .  o n  1977)- Here, che p e t i t i o n ' s  ~riority date i s  
September 27, 1997. The beneficiary's salary ae stated cn the 
labor cestificatiox is $744.00 per week or $38,688.00 per annurn. 

Counsel i n i t i a l l y  submitted a copy of the petitiorer's 1997 Form 
1120s 3-S. Lnccrne Tax Returz for an S Corporation whlch r e f l e c t e d  
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gross receipts of $196,956; gross profit of $137,095; compensation 
of officers of $27,700; salaries and wages paid of $42,597'; and an 
ordinary income (Loss) from trade or business activities of - 
$36,272. 

On Nov@&er 2 ,  2001, the director requested additional evidence to 
establish t h a ~  the petitioner had the ability to pay the proffered 
wage. 

Ir, response, ccansel submitted c~pies of the beneficiary' s W-2 Wage 
and Tax Szatement which showeci he was paid $19,983.72 in 1399 and 
$25,640.96 iri 2 5 0 0 ,  and copies of the petitioner's 1998 through 
2000 U,S. Income Tax Return for an S Corporation, The 1998 federal 
tax return reflected gross receipts of $170,911; gross profit cf 
$121,775; compensation of officers of $23,900; salaries and wages 
paid of $41,566; ar,d a3 ordinary incone (loss) rcrr. trade or 
business activities of - $ 4 2 , 3 2 0 .  

The i939 federal tax returz reflected gross receipts of 5161,477; 
gross profit cf $99,267; com2ensation of officers of $19,076; 
salaries and wages paia of S O ;  and an ordinary izccme (loss) f r c ~  
trade or b~siness activities of -$i4,634. The 2000 federal cax 
retLir.r! reflected gross receipts cf $195,987; gross profit of 
$130,802; compensatior of offfcers of 522 ,861 ;  salaries and wages 
paid of $48,153; and an ordinary income (loss) from trade or 
business activities of - $ 3 6 , 1 0 8 ,  

The director dezernined t haz  the evidence u i a  not establish  hat 
the petitfcner had the ability to pay the proffered wage and denied 
the petit~on accordingly. 

Or- appeal, counsel re-submits copies of the petitioner's I997 
throljgh 2022 Form 1120s U .  S . Income Tax Retusr,  for an S Corporatf on 
an6 copies of various bank account statemenzs for 1997, 1998, and 
1999 and starces that " Ttlhe salary has been paid sad the fact that 
Ehe establishment has been negative on it's tax returz does not 
show inability to pay the wage." 

Even thozgh the petitioner submitted its c o m ~ ~ e r c i a l  bank statements 
as evidence that it had sufficient cash flow to pay the wage, there 
is no evidence that the bank statements scrnehow reflect additional 
available funds t h a t  were not reflected 02 the tax return. Singly 
going on record without supporting documentary evidence is not 
sufficient for purpses of meeting the burden of proof in these 
proceedings. See Matter of Treasure Craft cf California, 14 I & N  
Dec. 190 (Xeg. Corn. 1972), 

T h e  t ax  return for calenbar year iS97 shows an ordinary inc0rr.e cf - 
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$36,272. The petitioner could not pay a salary of $38,688.00 a 
year oue of this figure. 

In sddition, the I 3 9 8  through 2000 federal tax returns continue to 
s5ow t h a t  the petitioner lacked the ability to pay the proffered 
wage.  

The petitioner must show t h a t  i', has t h e  ability to pay the 
proffered wage at t h e  time t h e  priority date is established and 
continuing until the beneficiary obtains lawful permanent 
residence, 

Accordkn~ly, after a review of e federal tax returns, it is 
concluded that t h e  petitiozer has not eskaablished t h a t  it had 
sufficient available funds LO pay the salary offered as of the 
priority date of the petition and conrinuing to presence 

The bzrden of proof in these proceedings rests solely wlzh Lhe 
petitioner. Section 291 of the Act, t3 U.B.C. 1361. The petlkioner 
has not met that burdez.  

ORDER :  he appeal is dismissed. 


