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DISCUSSION: The employment-based preference visa petition was
denied by the Director, Nebraska Service Center. The director’s
decision to deny the petition was affirmed by the Associate

Commiggioner for Examinations on appeal. The matter 1s now befors
the Associate Commissioner on a motion to reopen. The motion will
be granted. The previcus decigion of the Aggocliate Commissioner
will be affirmed and the petition will be denied.

The petitioner speCLallzes in generators. It seeks to employ the
beneficiary permanently in tne United States as a senior design
engineer. A8 requlred by statute, the petition is accompanied by
an individual labor certification approved by the Department of
Labor. The director determined that the petiticner had not
establighed that the beneficiary met the petitioner’ g
gualifications for the ©pogition as stated 1in the labor
certificaticn as of the petition’s priority date.

On motion, counsel regquests oral argument. Oral argument, however,
is limited to cases where cause ig shown. If must be shown a case
involves unigue facts or issues of law wnlch cannect be a&ecuately
addresgsed in writing. In this case, no cause for oral argument is
shown. Counsel’s reguest for cral argument i1s, conseguently,
denied.

Section 203 (b} (3} {A) {1) of the Immigration and Nationality Act (the
Act), 8 U.S8.C. 1153(b) (3)(A) (1), provides for the granting of
preference classification to gqualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (reguiring at least two years training
or exper_ence}, not of a temporary or seascnal nature, for which
qualified workers are not available in the United States.

Section 203 (b} (2) (A) (1i) of the Act provides for the granting of
preference classgification to gqualified immigrants who hold
baccalaureate degrees and who are members of the profesgicns

A labor certification ig an integral part of this petition, but the
issuance of a labor certification does not mandate the approval of
the relating petition. To be eligible for approval, a benefici ary
must have all the training, education, and experience specified on
the labor certification as of the petition’s priority date. Matter
of Wing'g Tea Houge, 16 1&N D 158 (Act. Reg. Comm., 1977). Here,
the petition’s f£lling date is June 24, 1893,

The Application for Alien Employment Certification (Form ETA 750)
indicated that the posibion of senior design engineer reguired a
Bachelov of 8cience degree or its fOVélgn eculvalent in Mechanical
Engineering and two years of experience in the job offered.

The director denied the petition neting that the benefic ciary did
not have the reguired Bachelor's degree.



On motion, counsgel arcues that:

The Department of Labor regulaticons state that a U.S.
worker may qualify by a combination of training,
education and experience to meet the qualifications for
the Labor Certifications and ghould not be disgqualified
on this basis. 20 C.F.R. 656.24(b) (@) (ii).

Desplite counsel’s arguments, the Service will not accept a claim of
degree equivalency when a lebor certification plainly and expregaly
reguires a candidate with a specific degree. As noted previously,
the labor certification, at block 14, gpecifically reguireg =a
Bachelor of Science degree or lts foreign equivalent in Mechanical
Ingineering as the minimum level of education needed to perform the
job duties.

A degree equivalency, whether based on work experience or a
combination of lesger degrees, will not suffice to qualify a
beneficiary as an immigrant under section 203 (k) (3) () (1) oxr {(ii)
of the Act when the labor certification reguires a gpecific degree.
On  the other hand, the nonimmigrant regulationg at 8 CFR
214.2(h) (4) {(111) (D) (5) provide that progressively resgponsible work
experience may be substituted focr a vyear of education in a
nonimmigrant H-1B petition. Neither the statute nor the
regulations allow for the "eguivalency” of a bachelor’s degree for
this immigrant classification. For this immigrant clagsification,
a beneficiary must possess an actual baccalaureate degree when the
labor certification reguires a bechelor’s degree as the reguired
level of educaticn.

The iggue here 1g whether the beneficiary met all of the
reguirements stated by the petitioner in block #14 of the Isbor
certification as of the day it was filed with the Department of
Labor. The petitioner hag not established that the beneficiary had
a Bachelor of Science degree or equivalent foreiogn degree in
Mechanical Engineering on June 24, 189%. Therefore, the petition
may not be approved.

The burden of proof in thege proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.8.C. 1361, The petitioner
hag not sgustained that burden,

ORDER: The Associate Commiggsioner’s decigion of December 11,
2001 is affirmed. The petition ig denied.



