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0ftIce:NEBRhSKA SERVICE CEKTER Dare: 

Petition: lmmigrairt Perition far Alien Worker as an Other Worker Pursuant to 5 203(b)(3)(A)(iii) of the Immigration 
and 5aiionaiity Act, 8 U.S.C. 1253(b)(3)(A)(Eii). 
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INS'TKTJCTIONS . 
his is h e  decision in your case. AII u'ocumer-s~s have been returned to the office t l ~ a ~  originally decided your case. Any 
fwther inquiry musi be made to that off'ce. 

If you believe the law was inappropria'ieiy applied or the analysis used in reachzng the decisiurr was inconsistent with the 
information provided or with precedeat decisions. you may iiIe a motion to reconsider. Such a motion larust s txe the 
rcasoirs for rcconsideratiun and bc suppnrtcd by any perhi~ent precedent decisions. Any motion ro reconrider must be 
filed within 30 days of h c  decision that the motion c;seks to reconsider, as required under 8 C.F.R. i03.5(a)(i)(i). 

If you havc ncw or additional information b a t  you wish to have considered. you may file a nlatioe to reopen. Such a 
motion must skate h e  new [acts to be proved at the reupcncd proceeding and be supported by afflfidavits or other 
documentary evidence. Any motion to reopen must be fiicd within 30 dayc of the decxsion riaat the motion seeks to reopen. 
except that failure to fiir before this period expires m y  be cxcused in the discretion of rhc Service where it is 
demonstrated thar the delay was reasonable and beyond the control of chc applicant or pehllroner. @. 

Any mo~rtsn must bc filed with the office that originally decided yoiir case along witla a fee of $1 10 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCZ ATE COLU.MHSSIONEK, 
EXAMINATIONS 

Administrative Appeals Knit u 
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DISCUSSION: The employmect-based preference Innigrant visa 
peeition was denied by the Director, Nebraska Service Ceneer, end 
is now before the Associate Comrr.issiosler for Examinations or 
certification. The appeal w;ll be dis~.issed. 

The peeieioner is a salted duck egg and baby duck egg producer. IL 
seeks to enploy the beneficiary permanently in the United States as 
a sa lLed dcck egg technician. As required by statute, the petition 
was accompanied by an indiv idual  labor certification frorr: the 
Depart~~ent of Labor, Ox December 11, 2001, the Associate 
Conrnissio~er for ExaminaLions renanded the petition to t h e  director 
for further consideraEion regarding the petitioner's ability to pay 
the prcffered wage. 

On certification, counsel subxiEs a brief a ~ d  additional evidence. 

Sectio? 203 (b) (3) of the In-migration arid Natioxality Act,  (the Act) , 
8 G.,S,C.  1153(b) ( 3 ) ,  provides for the granting of preference 
classificatio~ to qualified imnig~ants who are capable, at t the  time 
02 petiticning for classification under this paragraph, of. 
performinc; skilled or unskilled labor, r_ot of a terxporary or 
seasonal ceture ,  for which q u a l i f i e d  workers are not  available i n  
the United States. 

8 C.F.R. 204 - 5  (g) ( 2 )  states, in pertinent part: 

Ability of prospective employer to pay wage. Ar_y 
petition filed by or for an em2lcynent-based immigrant 
wkich requires an offer of exploysnent nxst be accompanied 
by evidence thak  the prospective United States employer 
has the ability to pay the proffered wage. The 
p e t i t i o n e r  must demonstrate t h i s  ability at the tine the 
priority date is established arid continuing until the 
beneficiary obtains lawful permanezt residence. Evidence 
of this ability shall be either in tke form of copies of 
znnual reports, federai tax returns, or a~dited finaazcial 
stateaents. 

Eligib;lity ir: tkis natter hir?ges on the petitioner's abillty to 
pay the wage offered as of the petltlon's priorl~y dace, which is 
zhe date the req~est for labor cer~ification was acce~ted f o r  - - -  

a 

processing by afiy office w i t h i r z  the er.pioyrr.er_t systerri of t h e  
Department of Labor, Marter of Winqfs Tez House, 16 I & N  Dec. 156 
(Act. Reg. Conm. 1977). Rere, the petition's priority date is 
Septelnber 10, 1999. The beneficiary's salary as stated on Ebe 
l a b o r  certification is $7.50 per hoxr or $15,600,00 per annarc. 

Counsel aubrn-tted copies of the peti~ioner's Form 1120-A L.S. 
Corpora-cion Short-Form 1;lcor.e Tax Return. T h e  Cax return fo r  
fiscal year r o n  Augsst 1, 1998 LO Tdly 31, 1999 reflect-ed gross 
receipts of i81,285; gross profit of SLOB, 817; conp?nsazior_ of 
officers of 511,480; salaries and wages paid of $18,473; and a 
taxable incorre before net operating loss deduction and special 
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deciilctions of $5,114. The tax return f o r  fiscal year from August 
1, 1999 to July 31, 2000 reflecteci grass receipts of $55,338; gross 
prof  it of $41,040; co-n~ensa t ion  of officers of $ 8 , 8 6 6 ;  salaries and 
wages paid of $ 4 , 0 0 0 ;  and a taxable income before net operating 
loss deduction and special deductions of - $ 3 6 , 0 2 3 .  

The tax return for f i s c a l  year f ro% August 1, 1999 to July 31, 2000 
shows a taxable income of - $ 3 6 , 0 2 9 .  The petitioner co~ld not pay 
a salary of $15,600.00 a yesr fro3 this figure. 

~ccordizgly, a f t e r  a review of the federal tax re",rns, it is 
ccneluded that the petitioner has not established t h a t  it had 
sufficient available funds to pay the salary offered as  of the 
priority dace of the petition. 

The burden of proof is, these proceedings r e s t s  solely wick the 
petitioner, Section 29; of the Act, 8 U . S . C .  1361. The petitioner 
has act met that burden. 

ORDER : Tke appeal is dismissed. 


