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Petiiion; Immigrant Petition far Alien Worker as a Skilled Worker or Professional Pursuant to 8 203(b)(5) sf the 
Immigration and Xationsliry Act. 8 i1.S .C. 1 153(b)(3) 

IN BEHALF OF PETI'I'IONER: 

INS'I'R'EJCTIBNS : 
This is ihe decision in your casc. All documents have been rcmrned ru the office that originally decided your case. Any 
furher  inquary must be made to that office. 

I t  you bclleve the Xaw was imppropriatcly applied or the analysis used in reaching h e  decision was kconsistei-nk with the 
information provided or with precedent decisions. you may filc a motion to reconsider. Such a motion muse sate the 
reasons for reconsideralion and be supported by any perrinent precedent decisions. Any motion to reconsider musk be 
filed witliix 30 days of the decision kar  the motion seeks to reconsider, as required undcr 8 C.F.R. 103.5(a),(f)(i). 

If you. have new or additional information h a t  you wish to have considered, you may file a rnotiora to reopen. Such a 
motion must state the new facts to be proved at iae reopened proceeding and be supported by affidavits or other 
documentary evidence. Any motion 10 reopen must be tiled within 30 days of the dccisian Wt the motion sccks lo rcopcn. 
except &at failure to ijle before &is period expires may bc cxclrsed in the discretion of the Service where it is 
dcmonstmeed haa the delay was reasonable and beyond the conlrol of the applicant or petitioner. @. 

Any motion must be filed with the offke hat  originally decided your case along with a fee of $1 BO as required under 8 
C.F R. 103.7. 

FOR T I E  ASSOCIATE COMMISSIONER, 
EXAMINATIONS 

G 
Robert P Wiernann, Director 
Adm~nis~ra~ive Appeals Oilice 
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DISCUSSIOH: The preference visa petition was denied by the 
Cireczor, California Service Center, and is now before the 
Associate Comnissioner for Examinations on appeal. The appeal wlLl 
be dismfssed. 

The petitioner is a restaurant. It seeks to employ ehe beneficiary 
permanently ir_ the United States as a cook. As required by 
statute, the ~etition is accompanied by an individual labor 
certifica'c=o;r app-.-oved by the 0e5artrnen.t of Labor. The director 
determined that the petitioner had not established that it had the 
financial ability td the beneficiary the profferec? wage as of 
t h e  priority of the visa petition. 

On appeal, counsel submits a brief and addi~lonal evidence. 

Section 2 0 3  (b) ( 3 )  (A)  ( 2 )  of the Immigration and Nationality RcC (the 
Act) , 8 U a  S - C -  1153 (b) ( 3 )  (A) (4) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at -;he time oh" petiticning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), not of a terr,porary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. 2Q4 - 5  (g) (2) states in pertinent part: 

~bility of prospective emplcyer to pay  wage. Any  
petition filed by or for an erngloyment-based immigrant 
which reqirires an offer of emplop.ent must be acconpanied 
by evidence that the prospective United States enployer 
has the ability tc pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
be~eficiary obtains 1 a w f r ; l  permanent residence. Evidence 
of this ability shall be either in the form of copies cf 
ans-uzl reports, federal tax returns, or audited financial 
state~~ents. 

EligibiliCy in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter of Wins's Tea Mouse, 2 6  I&N Dec. 158 
(Act. Reg. C o r n .  1977) . Here, the petition's priority date is 
October 20, 1997. The beneficiary" ssaLary as stated on the labor 
certification is $14.00 per hour or $29,120.00 per annum, 

Co~nsel svbmitted copies of the petitioner's bank statements for 
the years 1997 through 2C00 and copies of the petitioner's 1997 
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thrcugh 2000  for^ 1040 U.S. Individual Income Tax Return ancluding 
Sched~le C ,  Frotit and Loss fro% Business Statement, The 
petrtioner's 1997 Form 1040 reflectea an adjus~ed gross incone of 
$8,337, Sc5ed;;le C refleczed gross recerpts cf $158,642; gross 
profit of $88,708; wages of $0; and a net profit of $8,971. Tke 
periticner" 1998 Form I040 reflected an adjusted gross income of 
5 5 , 9 3 8 ,  Schedille C reflected gross receipts of $163,0L3; gross 
profit of $101,447; wages of $0; and a net profit of $6,357. 

The petitioner's 1999 Form 1340 reflee~ed an adjusted gross rneone 
of $2,446. Schedule C reflected gross receipts of $133,394; gross 
profrt of $ 9 5 , 0 5 5 ;  wages of $ 0 ;  and a net profit of $2,632. The 
petitioner's 2000 Form 1040 reflected an adjusted gross income 02 
$3,021. Schedule C reflected gross recei~ts of $106,172; gross 
prof~t oE $69,722; wages of $ 0 ;  and a net profit of $3,251. 

The 6irector aecermined that the documentation was insufficient to 
establish t h a t  the petitioner had the ability to pay the proffere6 
wage acd denied the petition accordingly. 

On appeal, counsel submits a copy of the petitioner's unaudited 
Recap of Profit and LOSS from Business and argues that "the cash 
outlay giving rise to the depreciation should be considered as an 
investment expense and not included.p1 

In deterrrining the petitionerf s ability to pay the prof f ere6 wage, 
the Service will examine the net 1ncov.e figure reflected on the 
petitioner's fecieral incone tax return, without consideration of 
depreciation or other expenses. Reliance on federal. incone tax 
re tzrns  as a basis for determining a petitioner" ability to pay 
the proffered wage is well-established by both Service and jzdicial 
precedent. Elatos Restaurant Corp. v. Sava, 632 F-Sugp. f 049, 1054 
D .  1986) (citing Tonciaeapu Woodcrafe Hawaii, Ltd. v. 
Feldman, 7 3 5  F.2d 1305 (9th Cir, 1984); see also Chi-Fenq Chanq v. 
Thornb~rqh, 719 F.Supp. 532 (N.D. Texas 1989) ; K . C . P .  Food Co., 
Ific. v. Sava, 623 F.Supp. 1080 (S.D.W.Y, 1985); Ubeda v. P a l m e r ,  
539 F-Supp. 647 ( N . C .  Ill. 1 9 8 2 ) ,  zff"$ 703 F.2d 571 (7th Cir. 
1983) . In K . C . P ,  Food Go,, Inc .  v. Sava, the couiart held "Lhe 
Service had properly relied on the petitioner's net income fig~re, 
as stated on the petitioner's corporate income tax returns, rather 
than the petitioner" gross income. 623  F. Supp. at 1064. The 
c o - ~ s t  specifically re j  ecteu the argument that the Service should 
have considered income before expenses were paid rather than net 
iracome . Finally, there is no precedent that would allow the 
pee:itiaraer to ''add back to net cash the depreciation expense 
charged for t h e  year." Chi-Fenq Chanq v. Thornburqh, 719 F.Supp. 
at 537; seealso 6 3 2  FSava,Supp. at 
1054. 
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The tax returr, for calendar year 1997 shows an adjusted gross 
i ~ c o m e  of $8,337. The pe~itfoner could not pay a salary cf 
$29,120.00 a year out of this figure, 

In addition, the tax returns for 1939, 1999, and 2 0 0 0  continue to 
show an inability to pay the wage offere6. 

Accordingly, a f t e r  a review of the federal caw r e t z r ~ s ,  it is 
concluded t h a t  t h e  petitioner has not established. that it had 
sufficient available funds to pay ehe salary offered as of the 
priority date of the petition and continuing to present, 

The burder of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met t h a t  burden. 

ORDER E. The appeal Is dismissed. 


