
I l i e  Office: California Service Center 

FK RE: Pei:doner: 
Beneficiary: 

Date: 

Perition: Immigrant Perifion for Alien Worker as a SklIIed Worker or Profcssionai Ikrsilant to $ 2U3(b)(3) of the 
Immigration acd Nationality Act. 8 U.S.C. $1 253(b)(3) 

lKSTRUC'THONS. 
This is thc dccision irt your case. Ail documcn~s have been returned to the officicc which originally decided your case. 
Any hrlSier Inquiry must he made to &at oftice. 

t f  you believe fnc Inw was inappropriately zpplied or the analysis used in reaching ~e decision was incunsiseenl wiih tht: 
information provided or with prcccdcnt decisions, you may Ale a motion to reconsider. Such a motion must suie rile 
reasons fur rcco~lsiderntion and be supported by any pertinent precedent dtcisions. Any notion to reconsider must be 
filed within 30 days of &c decision thar the motion sccks to reconsider, as required under K C.F.R. 8103.5(a)(I)(i). 

If you have new or additional infurma~ion which you wish to Rave considered, you may tile a motlon to reopen. Such 
a nution m s t  slate the new facrs tn be proved ar the rcopened proceeding 2nd be sugporced by affidavits or other 
docurnentzry evidence. Any motion to reopen musk be filed within 30 days of the dccision that &c motion seeks to reopen, 
excepr &at farlure to file bcfore this period expires may be excused in ~e d~screrian of the Service whore ie is 
demunstratcd chat the defay was reasonable and beyond thc control of the applicant or petitioner. Id. 

Any motion must be Fried wrth the uffi'ficc which originally decided your case dong with a fee of' $1 I0 as required under 
8 C.F.R. $103.7. 

FOR ?'HE ASSGX:FATE;. COMMISSIONFR. 
EXA_MINATiONS 

Administrative Appeals Office b' 
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DlgCUSSION: The enploymel=t-based preference visa peeition was 
initially approved by the Director, California Service Center. In 
connecLior, wi", the beneficiary's Applicatio2 to Register Permanent 
2esiderrce Dr to A d j z s t  Status (For3 1-485) , the director served the 
Petikioner with notice of intent LO revoke the approval of the 
petition. T3.e director cltimately revoked ap2rcval of Eke 
Im~igrant Petition cf Alien Worker (Forrr. 1-140) . The mazter is now 
before the Associate Connissioner for Examinations on appeal, The 
appeal will be dismissed. 

n17 il,e petitioner is an Fm?ort/export cov.pny.  It seeks to e;r.plcy the 
beneficiary pernanentiy in i h e  United States 5s an e x p o r t  manager, 
AS regxired by statute, the petition is accompanied by sn 
individzal. labor certification approved by the Department of Labor. 
The pezi~ioc was approved on January 1 6 ,  2001. When the 
beneficiary filed Forrr; 1-485, Appiicatior, to Register Permanent 
Residence or Adjust Status, 'che director determine6 thae Che 
petitioner had not established that It had the financial ability to - - 
pay the beneficiary the proffered wage and that the petition had 
been approved 13 error. The approval of the petltion was revcked 
on April 11, 2002. 

On appeal, cozxsel subnits a b r i e f .  

SecrLion 203 (b) (3) (A) (1) of the 1mr.igration am3 Nationality Act (the 
Act) , 8 ti. S.C. $1153 (b) ( 3 )  (A) (i) , provides for the granting of 
preference classification LC qualified i~ .w. ig ran ts  who are capable, 
at the time of petitioning for classiticatio~ uzder this paragrap?, 
of perforrr.ing skilled labor (requiring at least two years trainisg 
or experience), cot of a temporary or seasonal nature, for which 
qualified workers are not available in the Unite6 States. 

8 C . E . R .  S234  - 5  (9) (2) states in peutine~t part: 

Ability of prospect ive  emp1oyer to pay wage. Any 
pe~ition filed by or for an ev.ployne~t-based immigrznt 
which reequire aan offer of ev.ployment must be acccrr.panied 
by evidence t h a t  the prospective United States err.ployer 
has the ability to pay the proffered wage. The 
petitioner m ~ s t  deronsLrste this ability at the time che 
priority date is established and continutng until the 
beneficiary ob~ains lawful permanent residence. Evidence 
04 this ability shall be either in the forn of copies of 
snr,ual reports, federal tax returns, or audited fixancia1 
statements. 

Eligibility i~ this matter hinges on the petitioner's ability to 
pay the w a g e  offered begi2ning 02 the priority date, the date t h e  
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request for l abor  c e r t i f i c a t i o n  wa-s accepeed f o r  processing by any 
o f f  i c e  within t h e  employnent s y s t e a  of the  Departnent of Labor. 
MaCcer-of Winq's Tea House, 1 6  I & N  Dec. 158 ( ~ c t .  Reg. Comr?,. 1377) .  
Eere, the request  for labor c e r t i f i c a t i o n  was accepted for 
processing on Decenber 16, 1996. Tke b e n e f i c i a r y ' s  s a l a r y  as 
s t a t e d  cn t h e  labor  c e r t i f i c a t i o n  i s  $6,291.67 per mcnth which 

W i t h  t h e  p e t i t r o n ,  counsel submitted a copy of t h e  p e t i t i o n e r ' s  
1999 Form 1 1 2 0  U.S. Corporate Income Tax Re tu rn ,  That tax ret~rn, 
which covers t he  p e t i t i o n e r i  s f ,seal year from Jaly 1, 1999 to 2 - ~ n e  
3 0 ,  2000, s t a t e s  that durinc that f i s c a l  year t he  p e t i E i o n e r r s  
taxahye i n c o ~ , e  before net opera t ing  loss deductions and spec ia l  
d e d - ~ c t i o n s  w a s  a loss of $30,319, 

The p e r i t i o n  was  approved or?. January 16, 2 0 0 1 .  However, 02 

Febrnary 9 ,  ZCC2, the d i r e c t o r  fouzd t h a t  t h e  p e t i t i o n e r  had 
submitted insufficient evidence of t h e  p e ~ i t i c n e r '  s ability t o  pay 
r h e  proffered wage, and requested additional evidence. The 
d i rec" t r  reqxested the p e t i t i o n e r ' s  1 9 9 7 ,  1 9 9 8 ,  L 9 9 9 ,  2000, and 
2001 t ax  returns, i n  add i t ion  t o  o the r  docuxents. 

In response,  counsel sxbv- i t t ed  tax documects, Izcluding the  
p e t i t i o n e r ' s  1997, 1998, 1 9 9 9 ,  and 20CO tax returns. The 
p e t i t i o n e r  did not provide i t s  nominal 2 0 0 1  t ax  r e t u r n s .  Because 
it provided t h i s  respcnse on February 2 7 ,  2 0 0 2 ,  and the 
p e t i t i o n e r ' s  norcinal 2001 f i s c a l  year  ends on June 30, 2002, t hz t  
return w a s  2navaiLable. 

The p e t i t i o n e r ' s  F'orrr. I120 :or I 9 9 7  indicates that the pet i t io- r ;e r f  s 
taxable income before neE o p e r a ~ i n g  loss deductions and spec ia l  
deductions was a loss of $9,320. The Fcrm 1 1 2 0  f o r  1 9 9 8  ind ica tes  
a tzaxable income before net operating l o s s  deductions and spec ia l  
deductions of $ 2 , 1 4 9 .  As was s t a t e d  above, the p e t i t i o n e r ' s  Form 
1 1 2 0  f o r  I 9 9 3  i n d i c a t e s  a l o s s  of $ 3 0 , 3 1 9 .  The Forr 1120 f o r  2 0 0 0  
i n d i c a t e s  t h a t  t h e  p e ~ i t i o n e r ' s  taxable income before cet operatizg 
l o s s  de&~ccbons 2nd s p e c i a l  beduct=ons was $29,833, 

 he d i r e c t o r  deter~ine~ that the evidence submitted d i d  not 
e s t a b l i s h  t h a t  t h e  p e t i t i o n e r  had the ability t o  pay t he  prof fered  
wage and i ssued  a Notice of In ten t  t o  Revoke on March 8 ,  2 0 0 2 .  

... in respcnse,  counsel submitted evidecce of the  p e t i t i o ~ e r ' s  bank 
balances dur ing  the pendency of t h i s  p e t i t i o n  and evidence t h a t  the  
petitioner has a l i n e  of credit. Counsel coked that tax returns 
are not the only acceptable evidence of ability LO pay. Counsel 
argxed that t k e  p e t i ~ i o n e r ' s  monthly bank balances Fndica~e c h a ~  
t h e  petitioner had t h e  ability t o  pay the pro f fe red  wage acd t h a t ,  
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in any event, the pe~itioner codd have borrowed money pursuant to 
~ t s  line of credit to gay the wage. In addition, counsel argued 
that t h e  beceficiary had genera~ed additi~cal iccome during the 
period since approval of the petition, and thaz additional income 
v.ust also be taken into account. Finally, counsel presented the 
petitioneyrs balance sheet, accompa~ied by a report. 

On April 11, 2002, the director found that the petitioner had. 
failed to demonstrate the ability to pay the proffered wage and 
Issxed a Nctice of Revocation. 

On appeal, counsel reiterates the previous ar9uments, that Lke 
monthly bank baiacces establish the a b i l i t y  t o  pay t h e  pr~ffered 
wage and t h a t ,  i n  the alternative, the petitioner could draw upon 
the line of credit to pay that wage. 

8 C.F.R. S 2 0 G .  5 ( g )  ( 2 )  makes clear t h a t  evidence other  r h a ~  "tax 
zeEkrns nay be s~br~itted and, ir fact, enumerates the other - 
acceptable ty2es of evldence. Bank balances are not anong  he 
kypes of evidence eilu~.eraLed. Ir: ar-y evelzt, no evidence was 
submitted to democstrate that r h e  funds reported on the 
petitio~es's bank statements somehow reflect additional available 
funds that were not reflected on the tax return. 

Evidence of a line cf cred i t  is also not included ir the types  of 
evidence enunerated in the regulations as acceptable as proof of 
the petitioner's ability ~o pay the proffered wage. A line of 
credit is not evidence of a sxstainable abili~y Co pay the 
proffered wage, because any anount the pecitionex borrows agafnst 
the line of credit becomes a liability. 

The accountant' s reDort submitted with the ~etitiones' s balance - - 
sheets emr,hasizes t h a t  i~ is a  c o ~ . p i i a t i o c  r e p o r t ,  not  an audited 
report. The acccuntsinr specified that he or she had ~ o r r ~ p i i e d  - 
inforrxation presented by Ehe petitioner end presented it in the 
forr. of a financial staterect, but that he or she had not audited 
or reviewed t h e  financial statements an6 that he or she exoressed - 
r,o opinion or any other for% of assxrance pertinent to rhe a c c - x a c y  
of the i n f o r ~ . a t i o n .  A s  such, the usaudited balance sheet merely - 
restates the petitioner's representations, and is not evidence of 
t h e i r  v e r a c i t y .  Also, because ~ k a t  r e p o n  was not azdited, It does 
not GeeK the reqi;irerr,ent of 8 C . F . R .  S204.5 ( g )  ( 2 )  . 

Ccunsel's a r g z ~ e n t  t h a t  t h e  beneficiary had generated additional 
incone during the period since approval of t h e  peeition, and that 
this additional incoxe nust also be taken into account as proof of 
~ k e  abillty to pay the proffered wage, is unpersuasive. Instead, 
that argunept is refuted by t ax  returns which show a decrease in 
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gross receipts for fiscal years 1999 and 2000. Gross receipts were 
$2,368,773 in f i s c a l  year 1998, $644,522 in fiscal year  1999, and 
$ 4 3 2 , 8 5 8  in fiscal year 2 0 0 0 .  This equates to a 7 2 . 7 4 %  decrease 
and a 32.84% decrease, respectively. In addition, an increase iz 
sales or gross receipts Is not automazicziiy attributable to the 
hiring of a p a r t i c - ~ l a r  employee. Docurxentatio9 must be presented 
wkich clearly corroborates thts assertion. An unsu2ported 
s t a t e m e r t  is i n s c t f i e k e c t  tc s u s t a i n  the burden of proof in these 
proceedinss. See Mattes of Treasure Craft of California, 14 T&X 
Dec, 190 ( R e g .  Con=. 3.972). 

The petitioner r:ost demonstrate t h a t  it had khe ability to pay the 
proffereh wage begi~zing on t h e  priority d a ~ e  and cont inx izq  to the - 
present. The petiticner's tax returns indiczite t5a t  it was unable 

- 

to pay the proffered wage during its 1997, 1998, and 1999 fiscal 
years. 

The buraen of proof in these proceedings resrs s o l e l y  wieh t h e  
petitiocer. SecEion 291 of t h e  Act, 8 U,S.C. S1361. The 
petitioner has not met that burden. 

ORDER : The appeal is dismissed. 


