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the informarion provided or with prccedcn~ decisions, you may file a motion to reconsider. Such a motion must state 
the reasons lor reconsideration and be sapported by any pertinent prcccdcnt decisions. Any motion lo reconsider must 
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DISCUSSION: Tke emgloyment-based preference visa petirkon was 
denieci by the Director, Vermont Service Center, The director's 
decision to deny the petition was affirmed by zhe Associate 
Corrnissio2er for Exaninattons on appeal. The matter is now before 
the Associate Commissioner on a motion to reopen. The notios will 
be granteci. The petition will be denied. 

The petitioner is a restaurant. It seeks to employ the beneficiary 
permanently in the United States as a sous chef. AE required by 
statute, the petition is accompanied by an individual 2abor 
certizication approved by the Department of Labor. The director 
deterr.ined that the petitioner had rot established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
the priority date of the visa petition. The Associate Ccmrfiissioner 
affirmed this determination on appeal. 

On motion, counsel subrits a brief 

Sectior, 203 (b) (3) (A) (1) of the Immigration and Nationality Act (the 
Act) , 8 U .  S .C. 1153 (b) ( 3 )  (A) (I) , provides for the gr~nting of 
preferezce classification to qualified immigrants who are capable, 
at the time of petitioning for classification uslder rhis paragraph, 
of performsng skilled labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United Spates. 

8 C , F , R .  204.5 ( g )  ( 2 )  states in pertinent part: 

Ability of prospective employer to pay  wage. Any 
petition filed by or for an ernployrent-based ixnrigrant 
which requires an offer of err.~loyment must be accompanied 
by evidence that the -prospec-~ive United States employer 
has the abilit y to pay the pr~Tfered wage, The 
petitioner must demozstrate this ab~llty at the time the 
priority date is established and continuing ~r~til the 
be~eficiary obtains lawful permanent residence. Evideslce 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or aildited financial 
stateaents. 

Eligibility in this rnateer hinges on the petitioner's zbility to 
pay the wage offered as of the petition's priority date, which is 
the date the requesr: for labor certification was accepted for 
processing by any office w i r h i r z  the employment system of the 
Departrr.ent of Labor. Matter of Winq's Tea House, 16 I & N  Dec. 158 
(Act. Reg. o r .  1977). Eere, the petition's priority date is 
January 14, 1998. The beneficiary's salary as stated on the labor 
certification is $ 2 5 , 0 0 0 . 0 0  per annzv.. 

The Associate Com.~,issioner affirmed the director's decision to deny 
the petition, noting that the petitioner had not submitted evidence 
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cf its ability to pay the proffered wage as of the filing date of 
the petition. 

On rrLotion, counsel argues that: 

As grcunds for this Motion Petitioner states that the 
Office of Administrative Appeals did not give any 
consideration t3 the Petitioner" Jjue 25, 2001 
subnission (3.S. mail. returr, receipt #7099 3 4 0 0  0009 4299 
8878 attached) of Petitioner's twelve Fleet Bank Account 
Confirmation staterrLents (attached) incficating that the 
Petitioning erployer had adequate funds available tc gay 
the Beneficiary the prevailing wage is, 1998. These 
statenents indicatedthal; Lhe Petitioner's Fleet checkixg 
account had well in excess of the amocnt needed to pay 
the prevailing wage of $25,00O/yr. or $2, S83.33/~.onth, 
except for the r.onth of March 1998. 

Evec though the petitioner submitted its co~il~~erclal bank staeements 
as evidence that it had sufficient cash flow to pay the wage, there 
is no evidence that the bank statements somehow reflect addition21 
available funas that were not reflected on the tax return. Simply 
going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these 
proceedings. See Matter of Treasure Craft of ~ali-fcrnla, 14 I&N 
Dec. 190 (Reg. Comrn. 1972). 

The petitio?erJs tax reeurn  for 
ordinary incame of $6,050. The pe? 
of $25,303 a year from this amount. 

calendar year 1997 
itioner could not pay 

In addition, t k e  tax returns for calendar year 1998 and 1999 
coxtinxe tc show ar, inablli~y to pay the wage offered, 

The petitioner must show that; it had the ability to pay the 
proffered wage as of the priority date of the petition an6 
continuing until the beneficiary obtaiss l~wful permanent resident 
status. See 8 C.F.R. 2 : ! 4 . 5 ( g )  (2). Based on the evidence 
submitred, it cannct be found that the petitioner had sufficient 
funds available to pay the beneficiary the proffered wage at the 
time of filing tke application f o r  alien employrnenC certification 
as r e q ~ i r e d  by 8 C.F.R. 204.5(g) ( 2 ) .  Therefore, the petitior, may 
not be approved. 
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The burder of prccf in these proceedings rests so l e ly  with the 
pekittiofier. Section 291 of the Act, 8 U-S.C. 1361. The petitioner 
has nct sustained that burden. 

ORDER : The Associat-,e Corr,missioner's decision of November 15, 
2001, is affirmed. The petition is denied. 


