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INSTRUCTIONS: 
This is the decision in your casc. Ail documents have been retglrned to the office h a t  originally decided your case, Any 
krther inquiry must be made to oifice. 

If you believe the law was inapprop~~ately applied or the amEysis used in reaching the decisian was inconsistent with the 
information provided or with precedent dec~sions, you may flle a modon to reconsider. Such a motion must state the 
reasons for reconsideration and be sapported by any perdnent precedent decisions. Any motion to reconsider must be 
IXed within 30 days of the decision &at the molion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(I)(i). 

It you have new or addition&% information &at you wish to have considered, you may file rr motion to reopen. Such a 
motion must state ~EEc new facts to be groved aa h e  reopened proceeding and be sapported by affiiiciavits or other 
docurneatary evidence. Any motion to reopen must be RIed wirhin 30 Lays of the decision that h e  motion seeks to reopen, 
exccpt that failure to file before this period expires may be excused in he  discretion of the Service wherc it is 
demonstrated that he delay was seasonable and beyond the con~rol of the appiicant or petitioner. a. 
Any motion must be filed with the office that origimEly decided your case aiong wi& a Cee oP $1 10 as required under 8 
C.F.R. 103.7. 

POW THE ASSOCIATE COMMISSEOIVER. 
EXAMlNATiONS 

Administrative Appeals oftjcek/ 



Page 2 EAC 99 I77 53445 

DISCUSSfON: The employment-based preference vrsa pezi'cion was 
denied by ehe Director, V e r m o n z  Service Center. The dix-eccor's 
decision to deny the petition was affirmea by the Associate 
Co~missioneu for Examanations on appeal and on motion. The matter 
i s  now before the  Associate Commissioner or a seconci rrotion to 
recpen. The motion will be granted. The petition will be denied. 

The ~etitkoner 1s a r e s t a u r a n t ,  It seeks t o  enploy the beneficiary 
perm-arler-i.iy in the U2ited States as an ac&ord%cn player. A; 
required by statute, the petition is accompanied by an indivi5uai 
lagor cer6ification approved by the Department of Labor. The 
director determined tha t  the petitioner had not established that it 
had the financial ability to pay the beneficiary the proffered wage 
as of the p r i o r i t y  date cr' the visa petition, The Associate 
Co~~missioner affirmed this determina~ion on appeal and on rnction. 

O n  motion, t h e  petitioner submits  a brief and additional 
documentation. 

Section 203  (b) (3) (A) (i) of the Immigration and Nationali", Act (the 
Act), 8 3,S.C. 1153 (b) (3) (A) ji) , provides for t h e  granting of 
preference classification to qualified inmigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
o r  experience), not of a temporary or seasonal naeure, for which 
q u a l i f i e d  workers are not available in the United S t a t e s .  

8 C , F . R .  2 0 4  - 5  (g) ( 2 )  states in pertixent p a r t :  

Ability of prospect ive employer to pay w a g e .  Any 
p e t i t i o n  filed by cr for an employment-base8 inmigrant 
which requires an offer of employment must be accompanied 
by evidence that the prospective United S t a t e s  ew.ployer 
has t h e  ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
p r i o r i t y  date is established and continuing until the 
beneficfary- obtains iawfui pesr..anent residence. Evidence 
of this ability s h a l l  be either in the form of co9ies of 
annual reports, federal tax returns, or audited financial 
statenents. 

Eligibility in this matter hinges oc the petitioner's ability to 
pay the wage offered as cf the petition's priority date, which is 
the date the request f o r  labor cert~fication wzs accepted for 
processing by any office within the empioyme~t sys ten  of the 
Cepartment of Labor. Matter of Wins's Tea House, 16 L&N Dec. 158 
(Act. Reg. Cow.rrs. 1977) . Here, the petiticn's priority date is May 
13, 1597. The beneficiary's salary as stated cn the labor 
certification is $500 per week or $26,000.00 per annuv. 
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The Associate Comrilissione-r affirmed the director's Eecision to deny 
the petftion, no-ling that the petitlcner had not submitted evidence 
of its ability to pay the proffered wage as of the filing date of 
the petition. 

On rnotior., the petitioner submits a copy of its Form 112CX Arr.ended 
U . S .  Corporation Income Tax Return and argues that: 

Af~er careful review of our company accounting and 
b~siness documentation we have discovered an error in our 
accountinq record from the fiscal tax gerlod 05/01/1997 - 
04/30/1958. The net incone of $7,250.00 - one week of 

our business net operaeion activities, was rr,issing on 
original business corporation incone tax return filed for 
period ended 54/30/1998. We are amending our business 
corporation income tax return ended 04/30/1998 
accordingly. This brings a business net reverne eo 
$27,090.00 for that period of time. The beneficiary's 
salary is $26,000.03 yearly. Our company can affcrd co 
pay the proffered wages as stated on application 1-140. 

A review of the petitioner" aamended federa; tax return for fiscal 
year from May 1, 1997 through April 30, 1998 shows a taxable income 
of $27,095, There is nc evidence in the record which verifies that 
the S c r m  1120X was actually fiied with the Inter~al Revenue 
Service. Absent verification that the Form 1120X was filed w i t h  
the Internal Revenue Service as an amended return, it has simply 
been altered r a t h e r  than zmended. The petitioner has not shown how 
the izitially submitted return was in error and has not explained 
the basis for the changes Lo the return. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explzin or 
reconcile such inconsistencies, absent competent objective evicience 
pointing to where the truth, in fact, lies, will not suffice. 
Matter of Ho, I9 I & N  Dec. 582 (BTA 1988). 

A review of the petitioner's Form 1120 for fiscal year from May 1, 
1997 through April 30, 19-98 shows a taxable income of $19,640. The 
petitioner could not pay a proffered wage of $26,000.00 per year 
out of this figure. Therefore, the petitioner has not established 
its ability to pay the proffered wage based upon its cet income or 
i ts  net assets. 

Based. on  be evidence sxbmitted., 4r cannot be found that "the 
petitioner had sufficient funds available to pay  the beneficiary 
 he proffered wage as of the priority date of filing the 
applicalio? for alien employment certification as required by 8 
C . F . R .  204.5(g) ( 2 ) .  Therefore, the petition m a y  not be approved. 
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The burden of proof ix these proceedings rests solely w i t h  Lhe 
petitioner. Section 2 9 1  of the  Act, 8 U.S.C. 1 3 5 2 ,  The petitioner 
has noc sxstained that burden. 

ORDER : The Associate Commissioner's decisions of Eay 10, 2001, 
and March li, 2 0 0 2  a r e  af f irrr,ed, The petl~ion 1s denied.  


