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OFFICE OF PDWVClK,~Ii"irE APPEALS 

F i e  WAC 01 286 55988 QBffrct.: CALIFORNIA ShRVICE CER'TER Date 

Petition: Immigra~le Pceition for Alien Worker as a Skilled Worker or Prnfes 
Immigration and Nationality Act ,  X 6J.S.C. 1153(b)(3) 

. . -  

INS$WliC"TTONS. 
T h ~ s  19 the decrsrnr~ m your case A11 documents have been returned ro the of t i~e  tnat ornginaEIy decided your case 
Any ihr ther inquiry must bu made to h a t  office 

Ii' you believe the law was inagpropriiltely appIied or the analysis used in reaching the dccisinn was it~consisitnt with 
:lac information provided or with preczdcnt dttcisionrs, yotr may iiie a rno~ion to reconsider. Such a motion must state 
ht: reasons for reco~siderarios, and be slipported by any pertinent precedent decisions. Any mntiori to reconsider must 
bc filed wi~hin 30 days of the decision h a t  rhe rnurion seeks io reconsider, as required under 8 C.F.R. 103.5(a)(1)(ij. 

If you have new or additional information &at you wish is have csnsidercd, you may file a motion to reopen. Such a 
motion must state the new tjcts to be proved at the reopened proceeding and hc wpporrcd by affidavits or other 
dociirnentary evidence. Any motion lo reopen must 'be filed within 30 days of h e  decision thar the motion seeks to 
reopen, except that faiiure to fiBe before this period expires may be excused in h e  discretion of h e  Service where it is 
demonstrated h a t  the delay was reasonable and beyond the control of the applicant or petitioner. Id. 

Any marlon must be fiied with tht office that orig~nally decided your cast along with a ice rat $ I10 as rcquiied under 
8 C' E .K 103.7. 

FOR TEE ASSOCIATE C:OMMISSIONER. 
I-;XAMIWAPFIONS 
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DaSCUSSIOB: The preference v i sa  p e t i t i o n  w a s  6e~ied by the 
Director, California Service Cenceu, and is now before the 
Assoctate Co~,~lsslo?~ez. f o r  Examinations 02 appeal. The appeal 
wtll be dis~issed. 

The petiticeex is a software development firm for t h e  oil and gas 
industry. I t  seeks tc emsloy the beneficiary perrna2ently i n  the 
United States as its Vice-President of Development. As requi red  
by statute, the p e t i t i o r ,  is acccmpanied by an i nd iv idua l  labor 
certification, t h e  Application for Alien Employment CertiEication 
(Form ETA 750), apgroved by t h e  EeparLment of Labor. 

The issue is whether Ehe petitioner has established t h a t  t he  
beneficiary m e t   he petitioner's qualifications for the position 
es stated in biock 1 4  of t h e  Foxm ETA 7 5 0  as  of the  priority date. 

The p r i o r i t y  date is  the dace Che reguest for labor certification 
was accepted for process ing by any office within the en.gloyment 
system of the Department of Labor. Ma~ter of Winqrs . . -- Tea Eouse, 16 
I & E Dec. I58 (Act. Reg. Corn. 2 9 7 7 ) .  In this i s ~ s t a n c e ,  t5e 
petition's priorizy date is April 4, 2001. 

Seckiion 203(b) ( 3 )  of the 1rr.rnioration and Nationality Act (the 
Ac", 8 8- S .C .  1153 (b) ( 3  1 , provides: 

L (A) In general. - Visas shall be made available ... ~o 
t h e  following classes of aliens who are not 
described in paragraph ( 2 )  : 

(i) Skilled workers. - Q ~ i a l i f i e d  imnigrants who 
are capzbie, at the time of petitioning 
for c l a s s i f i c a ~ i o n  under t h i s  paragraph, 
of performing skilled l abo r  (requiring at 
least 2 years training or experience), 
not of a " L m p o r a r y  or seasonal nature, 
for which q u a l i f i e d  workers are not 
available in the Unite6 States, 

(ii) Professio~ahs, - Qualffied immigrants who 
hold baccalaureate degrees and who sre 
m e r c b e r s  of the professions. 

In a request of February 5, 2002 (Form I-797), the director 
reauired evidence that the beneficiary held a Unite6 Sta tes  .. - 
baccalaureate degree or the fcreign equivalent of a baccalacreate 
degree w i ~ h  copies of the  transcripts and the degree.  

Fasner coxnsel respo~ded with several enpiopent verificatxon 
letters, the becef iciary" seesu.e, and an "Zvalua~ion Report" 
based on therc from the Foxndation for Internatiozal Services, 1-c. 
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( F I S )  . The s u b ~ ~ i s s i o n s  included no degree. P I S ,  however, judged 
that i 6 K  years of progressively more res3cnsible employment (rated 
at 3 years of experience for one of university-level credit) 
conferred an e&~ca",ional backgrax.nd the equivalent of an 
iridividual with a bachelcr's desree in bzsiness adninistratior, - 
with an errphasis in manageqerr infornation systems f r o r  an 
accredLted college or u-iversity in the Un5~ed S~ates. 

The director determined t h a l  the ber?eficiary held no bachelor's 
degree cu a foreign equivalent and denied the petitiola. ,I- ~ - ~ e  
di rec tc r  roted that FIS  relied on 8 C.F.R. 214 - 2  (h) ( a )  (iiij (D) (5) , 
a non-ix~igrant visa regulation, and pointed out that equivalency 
cf expertezce w i t h  education does not apply to immigrant visa 
petitiocs under sectioz 233(b) ( 3 )  (a) (i) and (ii) of the  Act, 
supra .  

?he new counsel on appeal contends: 

.... This educational. requirement can be satisfied by: 
(1) a U.S. cr foreign degree that is recognized as a 
bachelor's degree; ( 2 )  wcrk experience t h a t  eqzaces ro 
a bachelor's deg ree ;  or ( 3 )  a coxb~nation of work 
experiefice agd education that is the equivalent of a 
bachelor's degree. 

Counsel supports the appeal with several adjudications and texts 
(exhibit L) and meeting minutes incirrding hypothetical insraxces 
(exhibit 2 )  . None incor2orates a policy rnemorandurn or has a 
published citation. While 8 C.F.R. 103.3(cj provides that Service 
precedent decisio~s are bisldissg on all Service enployees in the 
adxinistration of the Act, unpublished decisions are not slmilsrly 
bissding. Precedent decisions must be designated and published in 
bcund v0iurr.e~ or as i n t e r i m  decisions. e C . F . R .  103.9 (a). 

Counsel, also, presents a "Professional Experience Education 
Equivabexy Evaluation" for the beneficiary frcm Educated Chcices, 
LLC (Exhibit 3 )  . It conc l~ tdes  that the benef iciary has ac5feved 
professional r ecccg i t i on  as having atKained tlhe equivalen'l of a 
U.S. bachelor 6egree with a major in management information 
system equal to tkat of an i~dividual who has a U.S. bachelorr s 
degree in t k a t  major. An opinion letter dated May 22, 2002 is in 
accord (Exhibit 4 )  . The brief on appeal appends several 
experience letters (Zxhibit 5) . 

The Forr  ETA 753 In block 14 does not state that any lesser level 
of educatio~ or that a~other major field of study will satisfy it. 
To the contrary, it specified that the position of Vice-President 
of Development required a bachelor's degree or eqsivalent with a 
major field of study in busicess ad~~inistration, as well as four 
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(4) years of exnerience ill the l o b  offcreci  cr t h e  r e i a t e d  
occupiitror- oE d i r e c ~ o r  o r  r~a2age r  oi develo~ncnt, 

a " s k i l i . e d  worker"  or a "professionai. "" For ar?_ L~nl.gr?r?t p e L i L i c ~ r l  
for a pr-o-fessional, t h e  be-rm " e q l v a l e n t "  uneql~ivocal~y means "a 
,,,eigl; I , ,  -P eq::i~valent deqree. " see 8 C , F . R .  204.5 (1) ( 3 )  (ik) (C) . 'Tlzc 
For% ZTA ./5C wouid be v i z b i e  f o r  e profcssionnl c i a s s i . f i c a t i o n  o ~ l y  
if it d-id establish 1 uzccai.aureate deqrec cr. t he  f o r e i q r  - 
equivalent degree  a s  t h e  zinlmur?,  recuireme?t. It neans t h e  same . . 
f o r  either a "skilied workerrbr \?rofessional." The c x r c c ~ o r  
properly re f~sec i  to apply non-irrn.igrznt visa regulations fourid 2: 8 
C,FbRe 2 L 4 w 2 ( k )  (4) (i!-i) (3) (5) + 

To deterr-ine whether a beneficiary is eligible i u r  a t h i r d  
pw:eferenc@ i ~ m i g r a n t  v i  sa, t h e  Service rn3s-t a s c i ? r t z i n  whether the - .  a~l.er?_ is, in f a c t ,  qualified f o r  t h e  certified job .  The Sc-vicc 
will cot accept a degree  equivalency or an unrelated degree wher 
a labor cert'~fizatiori piai?:_ly and e x p s e s s i - y  r e y u i - r . e s  a ca:idiLdate . . with a s p e c z f l c  degree. In evaluating h e  benefic:iazy':; 

. . qLaiificatiors, ,::he Service must look to the joS offer porczon of 
the labcr ecrtif icat:ion to determine the r e q u i r e d  qua1 i f i.caticrls 
for "lie position. T5e Service _ri.zy rlst i . g ~ o r e  a t e r ~ .  of the l i ibor  
(:er.tificati.on, may it inposc additio~al. requireze~ts, See 
Eatter c>l' S i v e r .  Draqon  Chinese Restaurant, 19 T & N Dec. 491, 
4CQ (LOTO.. 1386). See a J s o p  Eafidany V .  S r - i t f i ,  ~ ,,636 .. . .. . F,2d . . I C 3 0  

- 
(C.C. Cir, 3-983) ; K.%.K, v e t  LP-C. V ,  ial;dan, 699 F.2d 1C36 
( 9 t h  C i s .  1 9 8 3 )  ; Stewart Infra-Red C o : r ~ ~ . i ~ s s a r y  of M a s s a c k ~ ~ e ~ ~ ~ s ,  . . .  

Inc, v. Ccoxey, 661 F.2d I ( i s t  Clr 198?), 

r?. . . . ,  8 ~ n e  cotl%c?lr.;on :hat the  instant p e t l c ~ o ~  was onc for a s k i i l . e d  
r- - w n r k e r ,  nok a p r 0 f e ~ s i 3 r i ~ 1 ~  is in~m.zter!.z? - ~ n e  skillc5 w o r k e r  

. , must, no~etheless, have the educar-ron specicied in b l o c k  i4 of t h e  
ForpL ETA 750, 

Thc For5 ETA 750 is an inteqral pa r r  of  this p e t i t i o n ,  b2-L The 
- j ssuance of a labcr certification dues ?lot mandate the approvai of 
L ~~e ' relating p e t l  tion. To be eliyibie for approvzl, a b e n e f i c i a r y  

rni;st. have al.1 t h e  -Lrainir;g, edi_lcal,ion, and e x p c r i e x e  specif led or 
i;!+e Labop c e r . t i f i r y - +  L d a L ~ ~ c  ' as of the petition's priority Bate, Katter 

-- 

of WinqQ:; Tea Kozse, 16 I & K Dec. 158 (Act. Keg. Corn. i977), 

r;l' .2e petitioner has n o t  eukablished t h z t  thc begef ici a r y  earned 
a baccala~reate degree o r  t h e  f s r e i g n  @q~:valen:t on the priorl:.-ly 
da t e ,  The pe- l i t ioncr ,  therefore, has not overcomc tkis pcrLi.cn of . . the director- '  s d e c l s ~ o r , .  

T r ;  pass ing ,  thc petitioner rr~ade Notice of Ectry of Ap,peara~ce 2 s  
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At--orr,ey or Representative (C;-28) and f i l e d  the v i s a  petitlor1 :)n 
sk:dgust 22, 2001L., The petitioner !~..erged in n s2rviving corporation 

m x  on September 10, 2001, ~ n e  c c w  c o r p a ~ a t i o n  suthorizcd appeal and 
executed the G-28 for new cccnsei .  

T ..Ile L burden of pprooi in t5esc proceedings rests solely w i t h  the 
pei:i t ior_cr,  Section 291 of the Act, 8 C ; . S , C .  1361. 'I'he p c t i t i u r r e r  
has n o t  net  t5at bzrden.  

ORDER: The appeal i~s disrcissed, 


