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DISCUSSION: The preference viga petition was denied by the Acting
Director, California Service Center, and is now before the
Administrative Appeals Office on appeal. The case will be
dismigsed.

The petitioner is an information systems research and development
firm. It seeks to employ the beneficiary permanently in the United
States as a project manager. As regquired by statute, the petition
is accompanied by an individual labor certification approved by the
Department of Labor. The Acting Director determined that the
petiticoner had not established that the beneficiary is a member of
the professgions purguant to 8 C.F.R. 204.5(1) (3) (11) (<} .

On appeal, councel submits a brief.

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153 (b} (3) (A) (1), provides for the granting of
preference classification te gqualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not available in the United States.

Section 203 {b) {3) (A) {(ii) of the Act, 8 U.S.C. § 1153 (b) {3) (A) (II},
provides for granting of preference classification to qualified
immigrants who hold baccalaureate degrees and who are members of
the professions.

The Acting Director considered the petition as a request for a
preference clagsification pursuant to gection 203 (b) (3) {A) (ii) of
the Act. The Acting Director found no evidence that the
beneficiary holds a baccalaureate degree, and denied the petition.

On appeal, counsel notes that this petition was filed for a skilled
worker or professional and that, having determined that the
beneficiary does not qualify as a professicnal, the Acting Director
should have determined whether the preference classification ought
to be granted to the beneficiary as a sgkilled worker.

The ETA 750 filed in this matter calls for a "B.A. or B.S. or
equivalent . . . (in) computer science or (a) related field."
Neither the statute nor the regulations provide for the
consideration of a degree equivalency in the context of an
immigrant petition. The requirement can only be interpreted to
reguire a U.S. bachelor’s degree or an eguivalent foreign degree.
A degree eguivalency, whether based on work experience or on a
combination of lesser degrees, will not suffice to qualify a
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beneficiary as an immigrant under section 203(b) (3) (A} (i) or
section 203 (b) (3) (A) (ii). The beneficiary has no such degree, and
is ineligible for the proffered posgition.

In wvisa petition proceedings, the burden of proof is on the
petitioner to establish eligibility for the benefit scught by a
preponderance of the evidence. Section 291 of the Act, 8 U.S5.C. §
1361. Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed.



