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INSTRUCTIONS: 
'E'his ic thc decision in your case. Ail docclrnenrs have been returned to dze ofice hat  originaIIy decided your case. 
Any tbr the~ inquiry musf bc made to that office. 

II you believe the law was inrtpproprlatcly applied or the analysis used in reaching the decision was inconsistent w i U ~  
h e  information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must sektt 

the reasons for reconsideration an& be s~pporecci by any perianent precedent dec~sions. Any motion to reconsider must 
be filed within 30 days of the decision that the motinn seeks to reconsider, os required under 8 C.E.R I03 S(a)(i)(i). 

if you have new or addiezonal rnfosmaelon that you wish to have considered, you may flIe a rnntio.n to reopen. Such a 
;notion must state the new facts to be proved at the reopened proceeding and be supported by affidavirs or other 
documentary cvidcncc. Any motion ro reopen mast be filed wrtl-iin 36 days of Ehe decrsion that fire motion seeks to 
reopen, except that fallrare to file before this pcriod expires may be excused in the discretion of the Service where it is 
demonstrated that &e deiay was seasonable and beyond &e control of rZle applicant or peeitioner. Bd. 

Any motion must be fiIcd with the oft<cicc that originalIy decided your case along with a fee of $1 I0 as required under 
8 C.F.R. 103.7. 
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D96CUSSION: The preferegce v i s a  petition was denied by the 
Cirector, Vermorat  Service Ce~ter, sisld is now before the Associate 
Corr~~issioner fcr Exa~.inetions on appeal, The appeal w i l l  be 
disnissed, 

?,- Lhe petitioner is in t h e  bzsiness of kitchen design and remodeling, 

I t  seeks t o  exploy t h e  beneficiary perxanent ly  in the United States 
as a stone carver. As required by statute, the p e t i t i o ?  is 
aeconpanied by an individcai labor cerrification, 'the Application 
F .  ,or Alien - Enpiopef i t  C e r t i f i c a t i o n  (Form ETA 75C), zpproved by t h e  
D~partr~ent of Labor. 

Seczior- 203 (5) (3) (A) (i) of the Imni~ration and Nationality Act (the 
Act), 9 t ; , S , C .  3 (b) ( 3  A ( provides for the grznting of 
prefererrce c l a s s i f l c a t i o r ,  to qilzlified i~~igrants who are cagable,  
a t  the  time cf petitioning f o r  c i a s s k f i c a t i c n  under this paragrap5, 
of perfum.?..xl,g s k i l i e c l  iabor  (requl-rinq a t  Least two years training 
or experiersce), fiat of a terporary or seasonal n a t s r e ,  f o r  which 
qualified workers are not available in the United States, 

8 CFR 204.5 6.;) (2) states in perril?en-, part: 

Ability c i  p.ros-pectlve employer to pay wage. A?y 
petition filed by or for an em210weni-based i m 1 i q r a n t  

6 which rewires an offer oi enpiopent rxst be 
acconpanied by evidence that the prospect ive  Snited 
States employer has the a b i l i t y  t o  pay the profEered 
wage, The petitioner mst derr;c~strate this ability at 
the t;i~.e the priority da te  is e s t a 3 l i s k e d  and continuing 
until t he  beneficiary obtaics lawful permanent 
residence. Evidezce of tk",is ability shall be either i n  
t h c  f o r m  of copies  of annual r e p c r t s ,  federal tax 
rn-.. , , ~ n s ,  .- or audited fizancial statements. 

9 - ~ . L i g i b i i i t y  i.n t h i s  mat ter  hinges on the petitiocerPs a b i l i t y  to 
pay the wage of fe r ed  as  of the  p e t i t j . 0 ~ 9  priority da te ,  which is 
t he  date the reqilest for labor  certificatior, was accepted for 
processing b y  any office w i t h i n  the enpiopent systcrr, cf t h e  
Department of Labor, Matter cf W i n q k  Tea House, 16 1 & N Dec, 158 
(Act. Reg. Coma, i977)- Here, the petitionrs priority date is 
Febrrjary 16, 2501, The benef ic ia ry"  sslary 2s s t a t e d  on t h e  lebor 
certkficatio3 i s  $12.47 per  hour  for a 3 5 - h o ~ r  week cr $22,695-40 
PET yea r ,  

Counsel initially submitted Insufficient evidence of the 
p e t i t i o n e r "  sablity tc ~pey the pro f f e r ed  wage. C'n Januery 7, 
21302, the director r e q ~ e s t e d  addi.tior:al evi6ecce (1-797) t c  
establish tbe petitioner's ability to pay the pro f f e r ed  wage as of 
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the priority dzte and co~tin~ing to the present, namely, the 
p~titkocer's 200C W-2 wsge and t ax  statements (W-2s) showing wages 
ps id  to a l l  en-ployees and to the beneficiary, Also, the 1-797 
asked tor partie-alars of t h e  positior. which, t h e  petitioner said,  
existed, 

In response, cotirisel subxit~ecl ccpies of the petitioner's bank 
C stateEe3ts ~ 3 r  t h e  period February 2 0 0 1  to Dece~ber 2021 aca 

advised that the employer had created a new position t h a t  t h e  
beneficiary would fiil, The director determined that the evidence 
did not establish that the petitioner had the ability t o  pay the 
p r o f f e r e d  wage at rhe p r i o r i t y  date and denied the pekltion. 

On appe~i, counsel sljbmits a brief, the pet-i."Lior,erbs W-2s for 2 G 0 I f  
a Tcrm s a i d  t o  be the petiticner" 223C1 tax return, and the sarne 
b a ~ k  starements already t e n d e r e d .  Counsei initially offered the 
petitioner's FcrE 1126 U , S ,  Corpcraticn Income Tax S e t u r n  f o r  2000, 
b ~ t  it sbowed ~axabie incorrLc before net opers t i r rg  l o s s  deduction 
and s p e c i a l  d e d c c t i o n s  of $ 1 0 , 1 5 2 ,  l e s s  than  t h e  p rof fe red  wage. 

Cocnsei offers on appeal a form said to be the petitioner" 2201 
tax rct-dm on which t h e  title i s  aitered and obliterated, One of . - 
the @i~pLicates of  the first page i s  s igued ,  but both exexplars 
pertai? -Lo Forv. i i 2 0 S ,  a f e d e r a l  t a x  ret~rn for an S corporation, 
Other pages specify U.S. Form 1120. In substance, co3insel contezds 
4- i,  at It shows depreciation of S14,326 plus n e t  incone or' $ 1 3 , 0 8 3  
531 a t o t a l  cf $ 2 7 , 4 0 9 ,  rr-ore t h a n  the proffered wage. 

y t c z  pay the proffered 1 deterrr , iniriy the petitioner' 9 ah' ' ' ' 

wage, the Servrce will examine rhe net income figure reflected on 
t h e  peritionerrs f e d e r a l  incone tax r e t u r n ,  without c o n s i d e r a t i o n  
of depreciation c r  other expenses. Reliance on federal incoxe 
tax rerq2rns as a basis f o r  determicinq a petitioner's ability to 
pay the proffered wage is well established by both Service and 
jizd; - c: p receden t .  Elatos R e s t a u r a n t  Ccrp. v, Sava, 632 F.Supp, 

~ 

1049, 1354 (S. C,N.V, -86) (citing Tonqatapu Woodcraft Hawaii F---L-:. L e d  
v. F'eldman, 736 F.2d 1355 (9"' Clr. 1984) ) ;  see a l s o  Chi-Feng- 
v. Thor~burqh, 719 F,Supp. 532 (N.9, Tex, i989) ; K , C . P .  Food Co., 
IRC, V ,  Sava, 623 F.Supp. IS80 (S,D.N,Y, 1985) ; Ubeda v ,  Psimer, 
..d r.79 F.Supp. 647 ( D l  19821, a f f B d ,  793 F.2d 571 (7"' C i . r -  - 
1983) . 

I r _  K.C,T.). Food Co., Tnc. v, Sava, the ca~rt held that the Service 
had proper1.y relied OR the petitioner's net i.r:come fi.gure, as 
skated o~ the pe i r i t i o~ l e r ' s  ccrpora'ie incorn-e " L a x  r e t u r n s ,  rztker 
C than the pe",it-;.onerr s Gross income, 623 F.fitipp. at 1004. Finally, 
chere is no precedent that wouid aiiow the petiticner to "add hack 
co neE cash tth @depreciation expense charged for the year," See 
also Elatos Restaurar,t  - -. . - - - C o q  2.--_ v,--Sava, . 632 f . ' , S ~ p p .  at 1C54. 
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Even though t h e  petitiocer sabnitted its cr?:r.~,erci& har-k statements 
as evidence that it had scfflcient czsh flow to pay  he prof fe red  
wage, there is no evidznce that they somehcw show aciciitionai fnnds 
beyond those of the tax returns and finacciai s t a t e r ~ e n t s .  S i n p l y  
goiriq oa record without szpporting d c c ~ ~ e n t a r y  evidence is rot 
sufficient for purposes of rr.eeting the burden of procf in these 
proceedings. See Matter of Treasure Craft -p of  Caiifornia, 14 I & N 
Dec. 190 ( S e g ,  Comn. 1372) . 

Ccunsel contends that, at the priority bate, the monthly balance of 
the b m k  account at$$1_6,860.54, thowj'k l e s s  than the proffered 
wage, covered .the rrionzhiy salary. Once auairl, coi31?sel points to no 
evide~~cc tkat the bank acc~tln-'Ls samehow represe~t assets that the 
.ts,x returns and fin~ncial stakements of the petitioner do r,ot 
reflect, Counsel o f f e r s  no authority to contradict the regulation 
t h a t  prescribes the primery evidence of the ability to pay tile 
proffer& wage, via., anntial reports. federal tsx returns and 
audited financial statexents, See 8 CFZ 2C4,5 ( g )  (2), supra* 

Counsel states that the beneficiary's position is a new one and, on 
appeal, preserts W-2s tor wage; paid co other workers in 2001. 
They represent fznds expe~ded  on saiaries i o r  others an& are noi 
aveilable LO pay the beneficiary at t h e  priority date and 
ccnti~uing to the present. 

The petitioner m~st. show that it had the abflity to pay the 
proffered wage w i t h  particuiar reference t c  the priority dzte of 
the peLLL.t:Lor~. In addition, it must demo2stratc the financial 
ability co~tinuing until the be~eficlary obta ins  i awfu l  permanent 
residearce, See Matter of a a 15 1 & N D e c ,  142, 145; 
Matter --". of WizaFs -.-- Tea liouse, 16 1 S N Uec. 158 (Act. Reg,  Corn.* 
1.977) ; Chi-Fen2 Chanq v. Thornburgh/ - 71C F.S3dpp, 532 (N,i3. Tex. 
1989). The regclations require proof of eligibility at the 
priority dare. I CFR 234,5 (g) (2) , 8 CFX 103.2 (b )  (1) and (12) , 

After a c a r e f ~ l  review of t h e  federal t a x  r e tu rns ,  it is concluded 
t h a t  the petitioner has not established that kt had sl~fflcient 
available funds to pay the selsry of fe r ed  2s of the priority date 
cf the petition and continuing until the beneficiary obtains lawful 
permanent residence, 

The burden of proof in these proceedings rests solely with "the 
petitio~er, Section 291 of the Act, 8 U . S . C .  1361, The petitiorier 
has not met that burden. 

ORDER: The appeal is disnissed, 


