
File: EAC 01 240 52417 Office: Vertnont Service Canter 

Petition: hnnnigrarsk Petition for AIie~ll Worker &s a Skilled Worker or Professlon~I Pasrsuant to $ 203CI)(3) arf the 
Tm~nlgratron zrld Natic~~zaiity Act, 8 U.S.C. l I53@)(3) 

IN BEHALF OF PETITIONER: 

IWSTRUCTHOKS: 
This is the a%eclsaon i1.i your a s e .  ALE docunents have been returned to the office that orrginaily decided yoklr case. Any 
hirrtIner inquiry rnust be rnacle to that oftice. 

H f  yoii P~eiieve the Iww WAR ii~ihp~~ropriiitelyappl~ed or the analysis used it1 reaching the decision wns inconsistent wih the 
Intortnation provided or with precedent decisioeas, yot~ may file a ~notinrl tn reconsider. Serch M, lnotiun must state tlre 
reasons for reccsrasidaratispn and be supported by any pettrnerit precedent decisiax~s. Any motion to reconsitder must be 
filed within 30 days of the  dac~sion that the   no tic aka seeks tt, rectansidar, as required under 8 C.F.R. IOZ.S(a)(1)(1). 

If you llzve new a r  aciditionai information &at you wish to have considered, you may file a motion to reopen. Such a 
incrtion nnrlst state the new facts to be proved at the reopened jlroceealing and [ae ~ ~ ~ p p o r t e d  by affidavits at other 
dcpcuaneniary evidence. Any B ~ ( P ~ ~ ( B R I  to reopen P R U S ~  be? filed within 30 days of the decision that the rnotion seeks b reopen, 
except atit Fdiiure to file before this period expires may be excused in the discretion nf the Service where t r  is 
demonstrated that the deiny was reasoglaIaie and laeyond the cot.itra16 of the applicsnt car petitioner. &. 

Any motion must be tiled with the ofice that c~siginafiy decided your case ~Irrng with a fee of $I EO as required under 8 
C.F.R. 183.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAMlWATHONS 
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DXBCUBBHON: The preference v i sa  petition was denied by $he 
Director, Vermonk Service Center, and is now before the Associate 
Comsnfssioner f o r  Examinations on appeal, The  appeal will be 
dismissed, 

The p e t i t i o n e r  is a diesel  f u e l  i n j e c t i o n  service company. 1% 
seeks 'co employ the beneficiary permanently in the United States as 
an engineering technician, As required by skakute, ithe p e e i t i o n  is 
accompanied by an individual labor certification approved by the 
Department of Labor, The director dekermined t h a t  t h e  p e t i t i o n e r  
had not established that St had t h e  financial ability to pay the 
beneficiary $he proffered wage as of the priority date of %Re visa 
petition, 

On appeal, t h e  petitioner submits a letker, 

Section 203 (b) ( 3 )  ('1 (i) of the Hmrn ig ra t i~n  and Nationality Act (the 
A c t ) ,  8 U.S.C, 1 1 5 3 ( b ) ( t a ) ( A ) ( i ) ,  provides far t h e  granting of 
preference classification to qualified immigrants who are capable, 
at t h e  time of petitioning fo r  classification under this paragraph, 
sf performing skilled labor ( r e q u i r i n g  at least two years training 
or experience), not of a temporary or seasonal n a t u r e ,  f a r  which 
qualified workers are not available in the United Stakes, 

8 C,F,R, 2 0 4 . 5 ( g ) ( 2 )  skates in pertinent part:: 

Ability of pr~spec&ive enpdoqrer &O pay w a g s ,  Any 
petition filed by or for an employment-based immigrant 
which requires an offer of empkoymant must be accompanied 
by evidence that t h e  prospective United States employes 
has t h e  ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the t h e  the 
priority data is eseabkished and continuing until the 
beneficiary obtains lawful permaslerstrasidarpce, Evidence 
sf this ability shall be either in t h e  form of copies of 
annual reports, federal tax re-turns, or audited financial 
statements. 

Eligibility in ehis matter h inges  on t h e  peditfanerfs ability to 
pay $he wage offered as of the petition's priority date, which is 
the date t h e  r eques t  far l abo r  cerkification was accepted for 
processing by any office within the employment system of the 
Department of Labor, Matter sf Wincxbs T e a  House, I6 I L M  Dec, 158 
(Act, Reg. @omma 1 9 7 7 ) ,  Here, t h e  petitionus priority date is Hay 
3 0 ,  2 0 0 0 ,  The beneficiaryBa salary as stated on the labor 
eertifkcatisn is $28,000.Cl0 per annum, 

The petitioner submi t tad  copies of its esmmercial checking aeesunt  
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seatemenzs for the year 2000 an6 from January to October of 2001 
and a copy of its 2000 Form 11205 U . S .  Incsme Tax Return for an S 
C o r ~ o r a t i o n -  The tax return for 2000 reflected sross receiots of 
$104,272;  gross prof ie of $54,787; compensation 0% of f icers af $0; 
salaries and wages paid of $ 9 ;  an ordinary income (loss) from trade 
or business activieies of $21,432. 

The director determined that the evidence did not e s t a b l i s h  that 
the pekiticner had the ability to pay the proffered wage and denied 
the petition accordingly. 

Cn appeal, the petitioner argues that the beneficiary's employment 
will result in more income for the business. The petitioner does 
not explain, however, the basis for such a CO~CIUBIOD.. For 
exa~r~pie,  bhe petitioner has not demonstrated that the beneficiary 
will replace less productive workers, transform the nature of the 
petitio~er's operation, or increase the number of c~stomers on the 
s t r e n g t h  af his reputation. Absent evidence of these savings, t h i s  
staterneat can only be taken as the petitioner's personal opinion. 
Consequently, the Service is unable to take the potential earnings 
to be generared by the beneficiary's employment lnto consideration. 

Even though the petitioner submitted its commercial bank statements 
as evidence that it had sufficient cash flow to pay rhe wage, there 
is no evidence thac the bank statements somehow reflect additional 
~vaiiabie funds that were not reflected on the tax return. Simply 
going on record without supporting documentary evidence is not 
suf2icient f o r  purposes of meeting rhe burden of proof In these 
proceedings. See Matter of Treasure Craft of California, 14 I&N 
D e c ,  190 (Reg. Comm. 1972). 

The petitioner's Form 1120s for calendar year 2000 shows an 
ordinary income of $21,432. The petitioner could not pay a 
proffered salary of $28,000.00 out of chis income. 

Accordingly, after a review ol' the federal tax return, it is 
concluded that the petitioner has not established that it had 
sufficient available funds  to pay the salary offered as of the 
priority date of the petition and continuing ro present, 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 2 9 2  of the Act, 8 U , S , C .  1361. The petitioner 
hes met that burden. 

ORDER :: The appeal is dismissed, 


