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DISCUSEION: The employment-bagsed preference immigrant visa
petition was denied by the Director, Vermont Service Center, and is
now before the Associliate Commissicner for Examinations on appeal.
The appeal will be dismissed.

The petitioner is a general contractor. It seeks to employ the
beneficiary permanently in the United States as a crew supervigor.
As reguired by statute, the petition was accompanied by an
individual labor certification from the Department of Laboer. The
director determined the petitioner had not established that 1t had
the financial ability to pay the beneficiary’s proffered wage as of
the priority date of the visa petition.

On appeal, counsel submits additional evidence.

Section 203 (b) (3) of the Immigration and Naticnality Act {(the Act),
& U.8.C. 1153(b)(3), provides for the granting ocf preference
classification to gqualified immigrants who are capable, at the time
of petitioning for clagsification under this paragraph, of
performing skilled or unskilled lakor, not o©f a temporary or
geasonal nature, for which gualified workers are not available in
the United States.

8 C.F.R. 204.5(g) {2) states, in pertinent part:

Ability of prospective employver to pay wage. Any
petition filed by or for an employment-bagsed immigrant
which requireg an offer of employment must be accompanied
by evidence that the prosgpective United States emplover
hag the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priority date is establisghed and continuing until the
beneficiary obtains lawful permanent regidence. Evidence
of thig ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financizl
gtatements.

Fligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petition’s pricrity date, which is
the date the reguest for labor certification was accepted for
processing by any office within the employment system of the
Department of Labor. Matter of Wing’s Tea Housme, 16 I&N Dec. 158
(Act. Rag. Comm. 1877). Here, the petition'sg priority date is
April 14, 199%. The beneficiary’s salary as stated on the labor
certification ig $1%.31 per hour or $40,164.80 per annum.

Coungel gubmitted copieg of the petitioner’s 19%%8 through 2000 Form
1040 U.8, Individual Tncome Tax Return including Schedule ¢, Profit
and Logs from Business Statement. The petiticner’s 18%% Form 1040
reflected an adjusted gross Iincome of $32,165. Schedule ¢
reflected gross receipts of $130,000; grogs profiit of $53,759;
wages of $0; and a net profit of §36,763.
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The petiticner’s 2000 Form 1040 reflected an adjusted gross income
of 542,948, Schedule C reflected grosgs receipts of $5265,000; gross
profit of $83,395; wages of $0; and a net proiit of $47,186,

The director determined that the documentation was insufficient to
establigh that the petiticner had the ability to pay the profiered
wage and denied the petition accordingly.

On appeal, coungel submite a copy of the petitioner’s 1040X Amended
U.8. Individual Income Tax Return which now ghows an adjusted gross
income of £48,8%4.00 for tax year 18383,

The record however, does not contain evidence that the petiticner
filed the amended tax form with the IRS. Absent verification that
the form was filed with the Internal Revenue Service, 1t 1is
unreasonable to expect the Immigration and Naturalization Service
ro accept it as conclusive proof cf the petitioner’s ability to pay
the proffered wage.

The new evidence submitted on appeal is not adeguate to demonstrate
that the petitioner has gufficient abilicy to pay the proffered
wage. The regulation states that “evidence of this ability shall
be either in the form of copies of annual reportg, federal tax
returns, or audited financial statements." 8 C.F.R. 204.5({g) (2).

Baged on the evidence submitted, it cannct be found that the
petitioner had sufficient funds available to pay the beneflliciary
the proffered wage as of the priority date of the visa prtition as
required by 8 C.F.R., 204.5(g) (2).

The burden of proof in these proceedings rests solely with the
petitioner. Section 251 cof the Act, 8 U.8.C. 1361. The petitioner
has not met that burden.

ORDER ¢ The appeal 1is dismissed.



