
OFFICE OF iWiWiNIS7R.4 TIVE APPEALS 
425 Fye Stvctt N. W. 

Petidon: Immigrant Petition for Alien Worker as a Slcilted Workcr or Professional Pursuant io 4 203(b)(3) of the 
Immigration and Nationality Act, 8 U.S.C. 1 %53(b)(3) 

11V BEHALF OF PbTITHBNEK: r, - 

INS'I'RIJCTIOhS: 
'I'his is the decision in your casc. All documents have been rcwrned to the office that origi~aily decided your casc. Any 
brthcr inquiry must be made to that or'fjce. 

I1 you believe the: law was inappropriately applied or the znaiysis rased in reaching fnc decision was inconsistent with 'he 
information provided or with precedent decisions, you may file a motion co reconsider. Such a motion mast shte the 
reasons for recons~clcra~ion and be supported by any pertinent precedent decisions. Any motion to reconsider muse be 
Bled within 30 days of the decision that the motion sceks to reconsider, as required under 8 C.F.R. 103,5(a)(1)(8). 

If you have new or addidomi informatron that you wish to have considered, you may file s motion ao reopen. Such 2 
motion must state the new facts to be proved at &c reopened proceeding and be supported by atfidavies or other 
documentary evidence. Any motion to rcopen must be filrd wid~irm 30 days of the decision that the motion seeks to reopen, 
except that failure to frle before h i s  period expires may be excuscd in h e  discretion of h e  Service whcrc it is 
dernorssirated ehar the delay was reasonable and beyond the control of the applicant or petitioner. d. 

Any motion most bc filed with the off~cc that originally decided your case aiong wlrh a fee of $1 10 as required under R 
C.F.R. 103.7. 

FOR THE ASSOCIAYE COMMISSIONER, 
EXAMINATIONS 

Administrative AppeaIs Office J 



Page 2 

DISCUSSION: The en2loyme~t-based preference visa  petition was 
denied by the Director, Nebraska Service Center, and i s  now befcre 
the Associate  Comnissioneu for Examinations on appeal ,  The appeal 
will be sustained, 

The petitioner is a nursing home. I t  seeks to employ t h e  
beneficiary permanently i n  the United S t a t e s  as a registered nurse. 
As required by s t a t u t e ,  t h e  petition w a s  accompanied by an 
individual labor c e r t i f i c a t i o n  from the Departrnene of Labor. The 
d i r e c t o r  determined the  p e t i t i o n e r  had not established its 
f inancia1 ability to pay the beneficiary's proffered wage as of the 
pezitian's prioricy date. 

On appeal,  counsel submits a brief and additional evidence. 

Sect ion  2 0 3  (b) ( 3 )  of the Immigration and Nationality A c t  (the Act) , 
8 U. 6 ,  C .  1153 (b) ( 3 )  , provides for the granting of prefererice 
c l a s s i f i c z t i o n  to qualified i~.~r,igrants who are capable,  at t he  t i m e  
of petitioning f a r  c l a s s i f i c a t i o n  under t h i s  paragraph, of 
performing skilled or unskilled labor, not of a tempsrasy or 
seasonal nature, for which qualified workers are not available in 
The United States. T h i s  s e c t i o n  also provides f o r  the  grznting of 
preference c l a s s i f i c a t i o n  to qualified immigrants who hala 
baccala~reate degrees and are members of the professions. 

Eligibility in this matter  hinges OK the petitioner's ability to 
pay the wage offered as of the p e t i t i o n ' s  priority d a t e ,  which is 
t h e  daze ~lae  request for labor certification was accepted for 
processing by any o f f i c e  within the employment systen of the 
Department of L a b o ~ .  Matter of Winq" T e a  House, 16 I & X  Dec. 158 
(~cst. R e g .  Comm. 1 9 7 7 ) .  H e r e ,  che petition's priority date is 
October 17, 2001. The beneficiary" salary as s t a t e d  on the l zbor  
certification i s  $ 1 4 . 0 0  to $15.50 per hour cr $29,120.00 t o  
$32,240.00 per annum. 

I n i t i a l l y ,  counsel s~bmitted insufficient evidence of Che 
petitioner" ability t o  pay t h e  wage offered. On December 4 ,  2001, 
the director requested add i t iona l  evidence of the petitionerRs 
a b i l i t y  t o  pay the proffered wage. 

In response,  counsel submitted a copy of the petitioner's 
prospectus  dated Gecernber 6 ,  2 0 0 1  which s t a t e d  t h a t :  

We are furnishing t h i s  prospectus to t h e  shareholders  of 
Senior Housing Proper t i e s  T rus t  and MRPT Prcgerties 
Tszst, each a Maryland real estate investment trust. We 
are c u r r e z t l y  a 1 0 0 6  owned subsidiary of Senicr Hcusing. 
Senior Housing w i l l  distribute substantially all of our 
ou~standing conmon shares a s  a special distribution to 
its shareholders. 
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The director determined that Lhe evidence did not establish ~ h a e  
The petitioner had the ability to pay  he pro2fered wage and denied 
the petition accordingly. The director noted that no evldence of 
any affiliation between Senior Housing Properr ies  Trust and Shopco 
MY, LLC had been sub~~itted. 

On appeal, counsel subrnlcs evldence that Senior Housing Property 
Trust is t k e  landlord of the property rhat Shopco WY, ;LC rents. 
Counsel further submits a letter from the Chief Financlal Officer 
when staLes that the pe~rtioner eqp3.oys over 100 em2loyeea and 
tnat " [ a l n  a pro forma basis, for the year 2001 Five Scar aenerateri 
$520 million revenue of whlch $70 nillion was p a ~ d  towards rent to 
Senior Housir.g Properties Trust and the renainlng $450 millioz was 
used towards o p e r a a o n  cf the fac~li~ies to ir.clu&e payment of 

The regulations at 6 C.F.R. 204.5(9) (2) state, in pertinent part, 
that in a case where the prospective United States employer employs 
109 or mere wcrkers, the director may accept a statenent fron a 
financial officer of the organizaCion which establishes the 
prospective errployerrs ability to pay the proffered waoe. In chis 
case, the pefitioner has submitted a letter asserting t h z t  it has 
more than 100 errpioyees and that it is financially v i a b l e .  

The record does cot coztain any derogatory evidence which would 
persuade che Service to doubt the credibility of the information 
contained i n  the letter from the financial officer or the 
supporting documentation. Therefore,  t h e  petiticner has 
derrmnstrated its financial ability to pay the beneficiary' s sa l a ry  
as cf the peticionrs filing date. 

The bnrden of proof in chese proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the 
p@titioner has met that burden. 

ORDER: The appeal is sustained. 


