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Immigration and Nataturaiizatiola Service 

OFFICE OF ADMINfSTRATIM A PI'EALS 
425 Eyr Sired M. W. 
LILLB, 3rd Floor 
Wk~.shiilgron. 0. C. 20536 

PiIe: WAC 99 162 58892 Office: Cafifornia Service Center Daec: 

IN RE: Prritioner: 
Beneficiary: 

Perltioac. Hmmigrane Petition for Allen Worker as a SkiEled Worker or Prafcssrsnal Pursuant to 5 203(b)(3) cf the 
Hmmigrakioxi and Nationality Act, 8 U S.C. 11 53(b)(3j 

IYSTK 8JrTIOSS. 
This is the decision in your case. All documunrs have been returned tu the office that originally decided your case. Any 
further inquiry must be made to hat office. 

If' you heiicvo the law was inappropriateIy applied or tEre analysis uscd in reaching the decision was lncarasistent with &r 
informationprovided or with ppreccdcnt decisions. you may file a motiolr to reconsider. Such a motion must state the 
reasons for reco~~slderation and be suppareed by any pertinent precedent decisions. Any rnotron to reconsider must be 
f'rIed within 30 days of the decision that the motion seeks to reconsider, as reqilired uudcr 8 C.F R. 103.5(a)(I)(i). 

If  yuii have new or additional. information &al you wish to have cosrs~dered. you may file a motion to reopen. Such a 
motmn must statc the new facts to bc proved at the rcopcncd proceeding and be ~upportcd by reffi'lidavlts or other 
docurncntsry evidence. Any tnotiun to reopen must Ac tiled wrrh~n 30 days of the decision that the rno~loal seeks to reopen, 
cxccpc that failure to 1:Ze before &is period expires may be excused in thc dlsc~-euon oi the Service wI~ere is iq 

demonscrated that b e  delay was reasot~able and beyond &c control oi the applicant or pctieloncr H. 

,4114 motion must bc filed wifi  the oftjcc that originally decided your case along with a fee of $1 10 as rcquired under 8 
@.F.R 803.7. 

FOR 'I'ME ASSOCIATE COMMISSIONEIZ. 
EXAMINATIONS 
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DISCUSf3EON: The preferezce visa petiticn was denied by th@ 
Director, California Service Cenzer, and 38 n o w  before the 
Associa~e Con?rr.issicfier for Exarninatlons on appeal. The appeal will 
be ciisrnissed. 

The peritioner is a restauraxt . It seeks to ernploy t h e  benef iciasy 
permanently in the  United S C a t e s  as a specialty cook. As required 
by staatute, the petition is a c c o ~ ~ p a n i e d  by an individual labor 
certification approved by the Department of Labor. The direceor 
determined that the petitioner had not established that it had the 
fizancial ability to pay t h e  beneficiary the proffered wage as of 
the priority date of the visa petition. 

0- appeal, t h e  petitioner subnlts a brief and add,tional evidence. 

Section 203 (b) ( 3 )  (A) (1) of the Immigratio~ and Nationality Act (the 
Act) , 8 U.S.C. 1153 (b) 13) (A) (i) , provides for the granting of 
preference classification to qualified irr.m.igrants who are capable, 
at the time of petltioni~q for classification ur?6er this paragraph, 
of performing skilled labor (requiring at least two years  training 
or experience), not of a tercporary or seasonal nature, for which 
gualified workers are not available in the Uni~ed States. 

R. 204.5 (9) ( 2 )  states in perkinent part: 

Ability of prospect ive   employe^ to pay wage. Any 
peLltion fi-ed by or f o r  an e~.ployrnene-based immigrant 
which requires an offer of emgloyrnenz n ~ s t  be accompanied 
by evidence thac the prospective United States ernployer 
has the ability to pay the proffered wage. The 
petitloner muse demonstrate this ability at the  time the 
priority date is established and continuing until the 
beneficiary obtains l a w f u l  perrr.anent. residence. Evidence 
of thLs ability shall be either in Che form of copies of 
annual reports, federal tzx returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay che wage offered as of the petition's priority date, which is 
the date the re~aes ' t  for labor certification was accepted for 
processing by any office within the enployment systen cf the 
Department of Labor. Matter of Winq's Tea House, 16 I L K  Dec.  158 
(Act. Reg. C O T  1977) . Here, 'Lhe petition's priority date is 
October i7, 1997. The beneficiary" salary as s t a t e d  oc t h e  labor 
certification is $ 4 6 2 . 0 0  per week or $ 2 4 , 0 2 4 . 0 0  per annum. 

The petitioner subritted copies of i C s  1997, 1998, and I999 Form 
1040 U. S . Individual Income Tsx Return including Schedxle C, Prof it 
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and Loss from Business Statement. The petitioner's 1 5 9 7  Form 1040 
reflected an adjusted gross income of $13,649. Schedule C 
reflected gross receipts of $173,8C4; gross profit of $ 7 3 , 7 5 8 ;  
wages of $9,902; and a net profit of $13,849. The pe~ibionez~s 
1998 Form 1040 reflected an adjusted gross income of $16,804. 
Schedule C reflected gross receipts of $184,281; gross profit of 
$ 8 2 , 9 8 1 ;  wages of $11,960; and a net profit of $16,483. 

The petitioner" 1999 Form 1040 retlected an adjustea gross income 
of $24,517. Sched~Ee C reflected gross receipts of $214,714; gross 
profit of $I13,4C1; wages of $ 3 8 , 4 9 8 ;  and a net profit of $14,736. 

The director determined that the documentation was insufficient to 
establish that the petitioner had the ability to pay t h e  prcffered 
wage and denied the petition accordingly. 

On appeal, the petitioner submits copies of varfous bank staternencs 
for her daughter, mother and herself showing Social Security 
paymenks, am3 income tax declarations from her two sons, and srgues 
that with the help of her sons, daughter and mother, she has the 
addikiocal f~nds with which to pay the beneficiary" salary. 

Even though the petitioner submitted various bank statements and 
affidavizs from her family as evidence that it had sufficient cash 
flow to pay the wage, there is no evidence that the bank sLatements 
somehow reflect additional available funds t h a t  were not reflecee6 
on the tax r e t u r n .  Simply goin2 on record without supporting 
documentary evidence is not sufficient f o r  purposes of meeting the 
burden of proof in these proceedings. See Matter of Treasure C r a f t  
of California, 14 I&N Dec. 1 9 3  (Keg. Conm. 1 9 7 2 ) .  

The petitioner" 1997 federal tax return shows an adjusted gross 
incone of $13,649. The petitioner could not pay a salary of 
$ 2 4 , 0 2 4 . 0 0  a year out of this figure. 

Additionally, che tax returns f o r  1998 and 1999 contiinire to show an 
inability to pay the wage offered. 

Accordingly, after a review of the federal. tax retiarns, it is 
concluded that the petitioner has n o t e s t a b l i s h e d  that it had 
8 U ~ ~  ~~icient available funds to pay the salary offered as of t h e  
priority date of the petition and continuing ro present, 



Page 4 WAC 99 162 50892 

The burder of proof %n these proceedings rests s o l e l y  wxth t h e  . . pe~rtrocer. Section 2 9 2  of t h e  Act, 9 U.S.C. 1361. The petzeioner 
has cot met t h a t  burden. 

ORDER : The appeal is disnissed 


