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INSTRUCTIONS: 
This is the decision in your case. Ali docnir~erats have beer1 retrrrnod to the office thait or~ginal ly  decided your case. 
Any further inquiry must be made to that taffke. 

If you belteve the law was inapprapriateiy applied or the analysis ~ s e d  in reacltlng the decision was tnconsistent with 
the information I)rovicEsd or with precedent decisions, you may file a ~nstion to reconsider. $itch a znotiisn milst state 
the reasons for reconsideration and be suppatted by any pertinent precedent decisions. Atiy motion to reconsider must 
be  filed within 30 days of the decision that the anotioir seeks t a  reconsider, m required under 8 C.F.R. Ilk3.5(a)(l)(i). 

If you have new or ~ddirionai information that you wish tc8 have considered, you may file e. nnation to  reopen. Such a 
anotlnn antist state the new % C ~ S  to be proved at the reopened proceatiing and lae supported by wfAdavits or other 
documesttsry evidence. Any ancbtian to tcapen rnrast be filed within 30 days of ehe decision hat  the  motion seeks to 
zaopen, except that hifure lo file before this period expires rmy be excused Ir l  the discretion of the Service where Er is 
de~laonstrxted that the delay was reascbnabPe and beyond the cor-itrol of the zlppiicant or petitioner. @. 

Any !notion must be fried with the office that originally decided your case &Bang with ia fee of $I 10 as required under 
8 C.F.R. i03.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXrnIFdATlONS 

n 
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DEBGUBBfBH% The  preference visa petition w a s  denied by the 
Direc to r ,  California Service @enkerf and is wow before the 
A s s s e i a t a ;  Commfasfonsr for ExarnHwatPsns on appeal, The appeal will 
be dismissad, 

T h e  p e t i t i o n e r  is a computer parts  and compsnents wRoHssaHer, It 
seeks fs employ the beneficiary permanently as an assistant 
salesjmarketing engineer-compu%er pa r t s ,  As r equ i r ed  by statute, 
the pe%itfaw is accompanied by an individual labor certification 
approved by t h e  Department of Labor, The d i r ec to r  determined that 
the pekitioner had not established t h a t  the beneficiary m e t  $he 
pstPtianar8s qualiffcati~ns for the position as stated in the labor 
certification, 

s e c t i o n  203$bg (39 ( A )  (i) of the Pmmigrza$Fosn and Natiawality Act $$be 
A c t ) ,  8 U , S , @ ,  H153(b) ( 3 )  { A ]  (i), provides for the g r a n t i n g  of 
preference classification to qualified immigrants who are capable, 
at t h e  t i m e  of petitioning for elassifica.kioa under t h i s  paragraph, 
of performing skiPlec3 labor ( r e q u i r i n g  at least t w o  years training 
or experience), not of a temporary or seasonal nakure ,  for which 
qualified workers are not available in the United States, 

section 2 0 3  $b) ( 3 )  (A) (ii) of &ha A c t  provides for the granting of 
preference classifieatian to qualified immigrants who hold 
baccalaureate degrees and who are members of t h e  professions, 

A labor  certification is an Integral park of this petition, b u t  the 
issuance of a labor cerkiffcation does not mandate the approval of 
the relating p e t i t i o n ,  To be eligible for approval, a beneficiary 
must have all the training, education, and experience specified on 
the labor  cer-kif icakion a s  of the petitionBs priority date, Matter 
of WinaRs Tea House, 16 I&% Dee, 158 (Act. Reg. Comrn, 1977) , Here, 
t h e  petition's priority date is April 3 0 ,  1998. 

The Application far Alien Employment Certification (Form ETA 7 5 0 )  
indicated that the position of a s s i s t a n t  sales/rnarketdng engineer- 
computer parts required a Bachelor of Science degree in Electrical 
Engineering, and five years of experience in the jab offered, or 
five years sf experience in t h e  related occupation of computer 
p a r t s  and components market .  

The director determined that the petitioner had not established 
that t h e  beneficiary had $he required BaehakorRs degree and denied 
t h e  p e t i t i o n ,  

On appeal, cslansel argues that t h a  @%beneficiary is holding & 
f o r e i q n  eesuivaIsnt dearee falling under t h e  definition of f a  
foreign equivalent degree * in 8CFR, 2 0 4 . 5  (1) ( 3 )  gii) as cited above. '" 

The record contains an educational evaluation from t h e  Foundat ion  
for International Services, Ine,, which states that the beneficiary 
has t h e  equivalent of one year of university-level credit  f r o m  an 
accredited college or university in the United Skates, and has as 



Page 3 WAC 01 243 54251 

a result of his e d u c a t i ~ n a i  background and employment experiences 
(3 years of experience = 1 year of university-level credit), an 
educational background the ecpiva ient  or' an individual with a 
bachelor's degree in Electronics Engineering Technology fron an 
accredited university in the United States. The three year 
experience for one year of educaticn rule used in the evaluation, 
however, is applicable to nonirnnigsant HIB petitions, not immigrant 
petitio~s. The beneficiary is required to have a bachelor's degree 
on the Form ETA 750. The petitioner's actual minimum requirements 
could. have bees, clarified or changed before the ETA 750 was 
cestif ied by the Department of Labor. Since that was not done, the 
director" decision tc deny the petition must be affirmed. 

Doubt cast on any aspect of the petitioner's proof may lead to a 
reevaluatlcn of E h e  reliability and sufficiency of the remaining 
evicience offered in support of t h e  visa petition, It is incumbent 
upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or 
reconcile such incosasistencies, absent coqeterrt objective evidence 
pointing to where the truth, in fact, lies, will not suffice. 
Natter of Ho, 19 I & N  Dec. 582 (BIA 1 9 8 8 ) .  

The issue here is whether the beneficiary met all of the 
requirements stated by the petitioner in block 814 of the labor  
cer~ification as of the day it was filed with the Departmene cf 
Labor. The petitioner has not established that the beneficiary had 
a bachelor" degree on April 30, 1998. Therefore, the petition nay 
n c t  be agproved. 

The burcien of proof In these proceedings rests solely wi@h t h e  
petitioner. Section 2 5 1  cf the Act, 8 U,S,C, 1361. The petitioner 
has not sustained that burden. 

ORDER : The appeal is dismissed. 


