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IN RE: Petitioner: 
Beneficiary: 

Petition: Iminigrmt Betitinn for Aiizn Worker 8 s  an Other. Worker Prsrsirtznt to 8 203@)(3)(A)(Eii) of the 

Immigration and Ns'eionality Act, S U.S.C. I li53(b)(3)(A)(iiE), 

IN BEHALF OF PETITIONER: 

INSTR WCTIBNS: 
This is the decision in your case. AII dtrcurnents have bean returned to the oftlce ehd  origirs&11y decided yoirr case. Any 
further inquiry must be rnade to Qar office. 

tf you believe the i&w was iaappropriatsteiy applied or the idnaIysis ~ ~ e d  in reaching the decision was inconsistent with the 
irafcnrtnatiort provided or  with precedent decisions, you rliay file a motion to reconsider. Such a rnotion tnuse state the 
reasons for rrcaasidarl3tinn h e  supported by any pertinent precedent decisions. Any tnution to reconsider must be 
tiietP within 30 days of the decision thxt the motion seeks to reconsider, as required under 8 C.E.R. IQ3.%(&)(1)(E). 

I f  you hhve fiew csr adiditiorzal information &zit yola wish ro have considered, you 32ay file a ~noeisn tu reopen. Such n 
motinla taust state the ihew %crs to be proved at the reopened proceeding and be supported by afficlavits or tather 
dcscu~nenh-;t;y evidence. Any motion to reopen must be filed within 366 days afthe decision that the   no ti air seeks to re?opert, 
except &at faiiure to file before this perrod expires may be excused in the discreti~pl of tile Service where it is 
dernonsrtated that the deIay was reasonable and beyond the control of the spplicknt or petitioner. @. 

Any motion must be Frked wit11 eire office ehat orkginrtily decided yoirr case alo~lg with a fee of $I 10 as req:~ited under 8 
C.F.R. 103.7, 

FOR TEE ASSOCIATE COMMISSIONER, 
EXAMTNATlONS 
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DIBCQBBI6N: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner far Examinations on appeal. The appeal will be 
s u s t a i n e d  and the petition approved, 

The petitioner is a private household. The petitioner seeks to 
employ %Be beneficiary permanently in t h e  United States a s  a 
household cook. As required by statute, t h e  p e t f k i o n  is 
accompanied by an individual labor certification approved by t h e  
Department of Labor. The director determined %ha% t h e  petitioner 
had nat established that it had $he financial ability $0 pay the 
beneficiary t h e  proffered wage. 

On appeal, counsel submi t s  a brief and additional evidence. 

Section 2 0 3  (b) ( 3 )  (A)  (i) of the Irnmigrik$isn and Nationality Act (the 
A c t )  , 8 FS, S . C .  1153 (b) ( 3 )  ( A )  (i) , provides far the granting of 
preference @lassifi@ation to qualified immigrants who are capable, 
at the time sf petitioning for elasslficakion under this paragraph, 
of performing skilled Labor {requiring at Beast t w o  years training 
or experience), not. of a temporary cr seasonal  n a t u r e ,  f o r  which 
qualified workers are not available in the United Sta tes ,  

8 C . F . R .  2 0 4 . 5 ( g )  (2) states in pertinent part: 

i t  of prospective employer to pay wage.  ADll 
p e t i t i o n  filed by or for an employment-based immigrant 
which r e q u i r e s  an  offer of empLoyme~7t must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage, T1.s a 
petitioner must demonstra te  this abiEiQy at the t i m e  t h e  
priority date is established and continuing until the 
beneficiary o b t a i n s  lawful permanent residence, Evidence 
of this ability shall be efther in the form of copies of 
annual reports, federal t a x  returns, or audited financial 
statements, 

Eligibility in this matter binges on the petiQPonesBs ability to 
pay the wage offered as of the petitiongs priority date, which is 
the date the reques+ for labor e n  was accepted %or 
processing by any office within the employment system of the 
Department of Labard Hatter of Winqls Tea House, PQ ILM Dee, 1 5 8  
(Wet. Reg. eomm. 1977), Here, the peti$ionbs priority date is 
December 9, 1996, The b@netf ie ia ryfs  salary as stated an the 
p e t i t i o n  is $ 5 4 5 , 6 0  per week or $28,371.20 per annum- 

Counsel initially submitted insufficient evidence of the 
petitionek8s ability $0 pay the wage of fe red ,  On August 7, 2001, 
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the direcror requested additional evidence of the pe~itioner's 
ability to pay the proffered  wage, tc include the petitioner's i996 
and 2000 tzx returns and an itemized list of t he  petitioner's 
monthly expenses. 

In response, counsel submitted an i terr ized list of the peCitioxerts 
monthly expenses for the years 1996 an6 2000. 

The d i r e c t o r  de'cerrnined that the documentation was insufficient 20 
establish that the petitioner had the ability to pay the proffered 
wage and denied the petition accordingly. 

On appeal, ccunsel submits copies of the petitioner's bank 
statement for the period from October 1, 1996 through Cctober 31, 
1996 which reflec<ed a balance of $53,480.54; and -copies of t h e  
petitioner's 1996 throdgh 2000 Form 1040 U . S .  Individual Income Tax 
Return. 

The petitioner's Form 1040 f c r  1996 shows an adjusted gross income 
of $78,410.00. The petitioner could pay a salary of $ 2 8 , 3 7 1 . 2 0  a 
year from this figure, 

Additionally, the tax returns for the years 1997 thrcugh 2 0 0 0  
continue to show an ability to pay the wage o f fe red .  

Accorciingly, after a review of the petitioner" federal tax 
returns, it Is concluded t h a t  the  petitioner has established that 
it had sufficient available funds to pay the salary offered as of 
the p r i o r i t y  da te  of t h e  petition and continuing to present. 

The burden of proof in these  proceedings rests s o l e l y  w i t h  the 
petitioner. Seckion 231 of the Act, 8 U, S . @ .  1361. The petitioner 
has met that burden. 

ORDER: The appeal is sustained. 


