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DISCUSSIOE: The employment-bas& i m i g m t  visa petition was denied by the Director, 
Texas Service Center, surd is now before the Associate Commissimer for Exminations on appeal. 
The appeal will bc dismissed. 

The petitioner seeks classification pwsilarrt to section 203(b)f2) of the Immigration and Nationality 
Act (the Act)2 8 8.S.C. E 25J(b)(2)1, as an dim of exceptiomI ability or as a amcbcr of the 
professions biding an advanced degree. The petitioner asscrts that an exemption fro13 the 
requiremerat of ajob sffcrt and thus of a tabor certification, is in the national interest of the United 
States. The director did not cantcst tkat the petitioner qualifies for classification but conctaded that 
the petitioner had not established im cxernptim frcsrn the requirement of ajob offir would be In 
the nationaf interest of&e United States. 

Section 203(b) of the Act states in pertinent part that: 

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or AIicns: of 
Exceptional Ability. -- 

(A) In General. -- Visa shall be made available. . . lo qualified immigrants who arc 
members of the professions holding a6ivmced degrees or tlrcir cqrrivhtlent or who 
because of their exceptional ability in the sciences, arts, or business: will 
substmsltialfy benefit prospecliveEy the national economy, ctrlturid or educational 
interests, or welfare of the United States, and whose services in the sciences, arts, 
professions, 01- business are sought by w employer in the United States. 

(El) Waiver of Job Offcr. 

(i) . . . thc Attorney Ce~eral may, when the Attorncy Generd deems 
it to be in thc national interest, waive the rcquircment of 
subparagraph (A) that an alien's sewiccs in the sciences, am, 
professions, or business be swight by an empioyer in the United 
States. 

The petitioner froids a Ph.D. in engineering fiom South China University of TcchnoIogy. The 
petitioner's occupation falls within the pertinent regulatory definition of a profession. The 
petitioner thus qualifies as amember of the proiiessions holding an advanced degree. 

It a p p m  h r n  tZrc record that the pctiticsrrer also sccks classification as w alien of exceptional 
~bility. This issue is moot, however: because, as stated hove, the record establishes that the 
petitioner qualifies as a member of the professions holding an advanced degree. The remaining 
issue is whether the petitioner has estabrished that a waiver orthe jab offer requirement, and thus a 
labor certification, is in the national interest. 

Neither the statute nor Service regulations &fine the tern ''nzdional interest.' Additionally, 
Congress did not provide a specific definition of 'En the national interest.' The Committee on tIzc 
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Jadiciary merely noted in its report to the Swate that the committee had 'focwscd on nationref 
integest by increasing the number md proportion of visas for immigrants who wou'id benefit the 
United States economJcaEly and otherwise. . . .' S. Rep. nTcs. 55, 1 Olst Cong., 1st Sess., 1 1 (1 989). 

Supplementary information to Sewice regrzliatiorrs implementing the Emrxligr~tion Act of 1990 
(IMMAC"F), published at 56 Fed Reg. 60897,60900 flovember 29, I991), slates: 

'Fhc Service believes it appropriate to leave the appEicairan of this test flexible as 
possible, although clm1y an alien seeking to meet the [national interest] standard 
must make a showing significantly above that ncccssary to prove the 'proqectivc 
mtiond benefit' [re-equjrcd of dicns seeking to qudify as 'excepkiomf.'] The burden 
will rest with the alien to establish &at exempiion &om, ar waiver OK the job offer 
will be in the national interest. Each case is to be judged on its own merits. 

nf T-, 22 I&hT Dec. 21 5 (Comm. 19981, Inas set fofth 
several factors which must be considcrcd when evaluating a request for a national interest waiver. 
First, it must be shown that the alien seeks employment in an area of subskntial intrinsic merit. 
Next, it must be shown that the proposed benefit will be ~stti0~21 in scope. Finally, the petitioner 
sccking thc waiver must establish that the alien will serve t l~e  national interest to a ssrbstmtiaIly 
greater degree tkan wou!d an available W .S. worker having the same minimum quaii Fncations. 

It must be not& that, while the national interrest waiver hinges art g w g e & ~ ~  national benefit, it 
clearly muse be estabZished that the alien's past record justifies projections of future benefit to the 
national interest, The petitioner's subjective assurance thzt the alien will, in the fufure, serve the 
national interest cannot. suffice to establish prospective national benefit. The incfusi~n of the tern 
'prospective' is used hen: to require htwe contrihtions by the dim, rather than to fwiIitttt~tc the 
entry of an alien with no demonstrable prior achievements, and whose benefit to the national 
interest would thw be entirely speculative. 

We concur with the director that the petitioner works in an arm of intrinsic merit, cancer 
research. The director appears to question whether the petition meets the second prong set forth 
in UP nf New 7fnr;b St~~eJJepi- rmf TmaqmWbm. noting that the record contains information 
regding the importance of the field of rescwch, but not the petitioner's contributions to that 
Geld. We find that such concerns are more appropriately discussed In the context of the final 
prong. The proposed benefits of the petitioner's work, improved prevention and treatment of 
cancer and viraI infections, would clearly be ~&ioFId in scopc. Thus, we find that tbc petitioner 
meets the second prong. It remains, then, to determine whether the petitioner will benefit the 
national interest to a greater extent thm an available U.S. worker with the same minimurn 
qualifications. 

Eligibility for the waiver must rest with the aIicnYs own qrralificatfons r;lther than with the 
position sought. In other words, we generally do not accept the argument that a given projcct Is 
so important that my alien qualified to work on this project must also qwalify Pbr a national 
interest waiver. At isst~c is whether this petitioner's contributions in the field we of such unusual 
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signifacmcc thzet thc petitioner merits the special benefit of a national interest waiver, over md 
above the visa classification he seeks. By seeking an extm benefit, the pctitioncr assumes an 
extra burden of proof. A petitioner must demonstrate a past history of achievement with somc 
degree of influence on the fieEd as a whole. frf. ;at 219, mtc 6. 

The petitioner: submits several reference letters in support of the petition 
in whose laboratory the petitioner works at the M.D. Anderson Cancer 
of Texas, asserts t&t he hired the petitioner *over 2140 other applicants f i r  the gosE-d~4cfor~'dI fello'l;l 
at the M.D. Anderson Cancer Center (the largest cancer center in the -world), a position 
adveifised in ~cience- summarizes tbe petitioner's projects as follows: 

(1) p ] e  has investigated the underlying mechanism of a genetic suweilla~ce 
pathway, called nmscnse-mediated decay (NNIIP), that detects gcnctic errors 
called prernak~e termination codons (PTCs), (2) he has elucidated the rnolecutar 
mechanism for a related pathway, called nonsense-mediated qregrriation wMU), 
that corrects these genetic errors, (3) in work recently submitted Pbr publication, 
he discovered a novel effect of PTCs in the nucleus of human cancer cells; he 
showcd &at PTCs inhibit the slicing of pre-mRNA, the expressed fom of genes, 
and (4) he developed a ncw method of rnntagenesis (the generation of mutations 
in DNA) that we recently licensed to a biomedical company and hstvc submitted 
for publication. 

e k & o r a t e s  that thc petitioner's discovery that NMD involves ihe nucicus "has the 
potential" to change traditional notions of the regulation of gene expression as previous stdies 
saggested a cytoplasmic mechanism. The rec6.d does include evidcrrce rebectina that the - 
petitioner is listed as cco-inventor on the patent. M&er of  New Y i x k S k k  hat=$. of 
-, however, specificaliy states that an alien cannot swrrre a national interest waiver 
simply by demonstrating that he or she holds a patent. Id. at 221, note 7. Whether the specific 
innovation serves the national iilterest must bc dccided on a case-by-case basis. The rccord does 
not include letters from the biomedical company thai licenscd the petitioner's Invention attesting 
to its significance m d  explaining how it hm helped the company. fm fact, the M.D. Anderson 
Cancer Center advised the petitionm on September 6, 2000, that it would not expjoit its Interest 
in the invention. The center's refease OF its ownership of this intelIec~zral property suggests the 
center's doubts as to the market~hility of the invention. 

In a d d i t i o n m r e d i c t s  that the petitioner's work with NMU wilt also 
views of gene expressIan md constitutes a significant contribution to the area. 
states that this work is being resubmitted for publication in Nature. We. note 
incf udes a Ietier from the rresesrch editor for ~ a t i v e  who states: 

As you will see, although the reviews are mixed[,] a number of questions have 
been raised that cast doubt on the strength of the conclusiuns that can be drawn at 
this stage. Most Importantly, referee #2 is concerned that for the experiments 
performed in vitro, the manersc~pt does not show inhibition of t l~e  catalpic 



activity of pofycHonaB zantibo&es with ask original transition state analogue, to 
verify the specfficdty of the reaction. h additian, there is not data on antibody titer 
or conccnfxatiotf. in sera of the mice immunized ~ t h  TSA. And ffnally, it is 
important to show that. the reduced toxicity is due to antibody catalysis, not just 
binding. 

Although I may be willing to consider a revised manuscript that addresses the 
issues raised, I would understand if you felt that this would require unrealistic 
amarrnts of work. To address the criticisms wEII necessitate the inclusion of, 
additional experimental data. 

The petitiolacr also submitted the reviews. WIzile the reviews do state that the conclusions would 
be a major achievement in the field: both reviewers find insufficient evidence to srrpport the 
conclusions. Specifical'fy, one reviewer sktcs, "the data is not convincing and there are other 
possible explanations far the observiptions made which do not appear to have been addressed." 
Without evidence that N~tztre has naw accepted the petitioner's revised manuscript, we cmnot 
conclude that the concerns of the '?wo leading scientists" who reviewed the initial manuscript 
have been satisfactorily addressed. 

~ u r t h e r , a s s n t s  fhat the petitioner's work with PTC has suggested that a signal 
"laown to be recognized by the translation machincry In the cytoplasm 
recognized in the nucleus (where pre-mRNA splicing occurs)." 
that the petitioner "invested rul efficient site-directed mutagencsls method for large plasmid . . , 
that sim lified thc procedure and is considerably less expensive than the commercial kit." = 

e s t a t e s  that the M.D. Anderson Cancer Center has applied for a license foi this 
technique and that thee  cornpmios have expressed interest. h e  again, the record does not 
contain letters from the three compmies congnarirrg their interest astd explaining the sigaificance 
of the technique. 

In a new fetter witten in response to the director's request for additional documentation, Dr. 
s e r t s  fhb the petitioner plays a leading role in research 

Institutes of Health (NLH) slnd the Ni~tioml Science Fouardatiorn (NSF) 
summdzes the petitioner's work, some of which is reiterating 
previously while other language discusses the work the -petitione; has done since the date of 
filing, including new p~escntatisns and published articles. We note that accomplishments ipfiet- 
the date of filing c m o t  establish thc petitioner's eligibility at that time. &x M;rfftmnf, 
14 I&N Dec. 45,49 (Comrn. 1971). 

uest for additional documentation, thc petitioner submitted a 
as Medical Center RNA Group Seminar 

er to present his work oon nonsense codons 
ewes  that this work Is being resubmitted 

to Nature with new data to addrcss the problems noted by the reviewers of the petitioner's 
previous manuscript. As stated above, t h ~  rwod contains no evidence that the revised 
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has influenced his field beyond the Houston area. 
manuscript has been accepted by Nature-etter is not evidence that the petitioner 

In another letter submitted in response $0 the director's request for additional documentation, Dr. 
a professor at the University of Tcxas, Houston, and colfaborator of Dr. 

ndicates that the petitioner has contributed to his field and that His work "has a I 
strong potential to benefit the people of the U.S. as a whola." He further asserts that the 
petitioner's innovative abilities md creativity c m o t  be expressed on a labor certification. 

infarmation. In a Iettcr 
documentatiorr, the chair 
chronicles the petitioner's 
information to that discuss on hWD is "at the 
center of this exciting field" and that the petiti 
this project. 

i n  whose laboratory the petitioner worked at the University of California, 
Berkeley, discusses the pelitioner's work on a prrrjwt involving nucIeic based Iigmds, isolated 
Iigmds that bind human cytornegaiovinrs (HCMV) md bEock its infection -its: 

[The p c t i t i o n o r l e s l i i t s  provide the Grsi direot evidence that novel 
antiviral RnrA Zigmds can bc generated to block the entry and infection of a 
human virus. The selection procedures can be gcncraEIy used to isolate new RNA 
ligmds to bind and neutralize any humart viruses or infectious pathogens. The 
results will be published in RNA (in press, [the petitioner] is the first author), a 
leading professionat journal in molecular biology. Based on this invention we 
have applied for a patent ([the petitionerj scnvcd as &c smond inventor) en~ItIcb: 
"PoIynucleotlde ligands as anti-virus agents[.]" I believe it is a very significant 
contribution to the therapy of viral infection. 

Another significmt impact [the petitioner] has made in my labomtory involved a 
project to inhibit viral gene expression by EGS-directed ~7rarna.n ribbnlrclease P. 

and conventional antisense molocuios have been shown to be 
promising antiviral agents for inhibition of visa1 gene expression and reptication. 
Clinic21 trials arc c u m t l y  bcing carried out to use antisense molecules and 
ribozymes for therapy for HLV and BCMV infections. However, the intracel1ula.r 
efEcacy of these gene-targeting agents is primarily dictated by their stability, 
catalytic sctivity. Therefore, the treatment does not always correlate with their in 
vitrci ceizmlytic efficiency. 



m e d y  n gmduae student r f s~a r~be i  i i s b r i t o m  tI: 
provides similar infomation to that provided by 

[The petitioner's] discovery [that certain RNA Iigmds can bind to the h w a n  
cfiomegaf ovims (HCMV) and prevmt vird infectiors] is an extremely significmt 
one and fias established a soIi$ foundation f ir  a general methodology that can be 
used to inhibit sther viral infections using RNA ligmds. . . . The results of [the 
petitioner's investigation of the eficiency of RNA external guide sequences 
(EGS) in targeting herpes simplex virus I ]  have already beerr published and this 
paper is considered one of the original studies that show the utility of EGS's in 
gene targeting applications. 

r e i t e r a t e s  his praise Lt a ncw lottcr subrnittcd in rcsponsc to thc 
ddieonal d o c u m e n l a t i o n  a postgraduate researcher 
Iaboratory, provides similar infomation to that quoted above. 

a professor at the University of San Francisco and program director for the China 
Excbm~e. asserts that he met the rsetitioner while Icctu~ina at Jinan Universitv where the 
petition&was a student. He providds similar information tothat discussed above:- 
does not indicate that fhe petitioner's work has influence-own projects. In fact, we 
note t h a t  c m n t  research concentrates on heavy metals in animals and the origin of 

- -- 
marine animals in the Cambrian Period. 

Under my guidance and encouragement, [the petitionefS designed and synthesized 
a phosphate irnrntaaogen which waq used far the first time to mise polyclonal 
antibodies with high catalytic activity for hydrolysis of insecticide carbar$. The 
animal experiment showed that the mouse po'tyclonal mtibody raised by the 
synthesized irnmunogen could degrade insecticide in vitro. [Tile petitionm'q 
result provided the first evidence that active iwtmutriziition generates antibodies 
possessing therapeutic catalytic function ire vivo. 

a i m a n  of the petitioner' s dep-hent  at Jinan University in China, notes 
thae the petitioner received competitive grmts and reccivcd a Research ExceElencc Award from 
Jinan ~ n i v e r s i t y . t h c n  discusses the two projects fbr which the petitioner was the 
principal researcher, incluchirg the petitioner's antibodies tha 
asserts was cited three times in Chemical Abstuucis continues: - 

In order to dovclop effective methods to get rid of the; waste shrimp shells and 
protect thc cnviroment, [the petitioner w i ~ ]  involved [in] mother interesting 
project: preparation of shrimp-flavor soy sauce by hydrolyzed shrimp shells with 
bia-technique. 
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asserts that "three papers have been published about this project'' md that the research 
wil eEp improve the environmerat and allow for more cscient use of n;;tural resources. ih 
The petitioner submits several of his published ziticfes and five uticks submitted to various 
journds. The Association of American Universities' Committee an Postdoctoral Education, an 
gage 5 of its , March 31, 1998, set forth its recommended 
definition of a postdadoral appointment. Among the factors included in this definition weye the 
acknowledgement that ''the appointment is viewed m preparatory for a .ftsll-time acadcmic mdior 
research career,'' and that '%he appointee has the freedom, and is expected, to publish the results 
of his or her reseaxch or schofatship during the period of the appointment." Thus, this national 
orgimizatim considers publication of onc's work to be "'expected," even among researchers who 
have not yet begun "a EidE-time academic a d o r  research career." This report reinforces the 
Service's position that ptlblication of schoiu'iy articles is not automatically evidence of influence; 
wc must ~snsider the resezch community's reaction to thosc articfes. 

The petitioner submitted evidence that his articIe in RN.4 was cited twice, his article In R~zyme 
and Microbid ;fechfioiogy was cited once, and his article in Steroids was cited once. The 
petitioner did not submit a List of 'she articles. As such, it is unknown whcthcr my of these 
citations were by independent researchers in the field, as opposed to self-citations. 

The petitioner also submitted copies of pages from Chemlh:aIAbsr~acts. Counsel asserts that this 
journal is a publication "in which [the petitioner's] published papers are cited and collected." 
The title page ofthe publicatfun states: 

11 is the careful endeavor of Chemical Abstracts to publish adcquatc asld accurate 
abstracts of aEI scientific and technical papers containing new infomation of 
chemical or chemical engineering interest and, to report new chemiczl infomation 
revealed in patent literature. 

While the petitioner's published articles are referenced in this publication, since the publication 
attempts to provide abstracts of all pubiished original rese%rch,' the appervancc of the petitioner's 
published articles is not significant. The references to the petitioner's articles do not indicate 
how ofien or even if the petitioner's arkicles have been cited by other researchers in their own 
articles. 

The petitioner submitted newly pubFished and submitted articles in respolxse to the director's 
request for additional documentation. This evidence does not establish the petitioner's eligibili~ 
at thc time of filing. See M&er nf K a t i g b k ,  supra. 

1 The petitioner's field, like most science, is rcsesch-driven, and thcrc would be little point in 
publishing research that did not arld to tkc general pool of klmowlcdge in the &I$. 
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The petitioner also submitted evidence of his professional memberships, schoBarships md 
awards. The record contains no evidence that the professional associations of which the 
petitioner is a member are exclusive. We note that the Association for the Adva~cernent of 
Science has over 143,000 members md the American Society of Bioclremistzy and MalecuYar 
Biology, of which the petitioner is only an associate member, has over 10,000 mcmbcrs. While 
the scha1xships and awards reflect well on the petitionw's abilities, recct~3;nitiecn by one's peers is 
simply one possibhe reqairement for aliens of  exceptional ability, a classification that normally 
requires st labor certification. We cannot conclude thzt meetkg one requirement, or even the 
requisite thee requirements, for this classification qualifies one for a waiver of the labor 
cefiification process. SaqmemQ Mz&r O~NNAW Y n ~ - t . . ~  sup ,  at 
218-219. 

Thc petitioner submits materials from Eiowire.com, far which counsel asserts that the petitioner 
was "invited" as a reviewer. The L~ternet materials submitted indicate that the petitioner has 
written eight reviews, two of which have been read a total of four times. While the petitioner's 
reviews ail have five star ratings, we note that cven thc reviews that have not been read have such 
ratings. A review of the materials provided suggests that Bi0wire.com is similar to a newsgoup 
for scientists rather than a prestigious organization that "invites" the top members of the field to 
provide 

In response to the director's request for additional d ~ c - e n t a g ~ ~ ,  the petitioner submitted grant 
applications completed by 1 t :  is noted that the petitioner is not identified as a 
principal investigator or even as one of the key personnel. 

The director concluded hat the petitioner had not cstablishedi that he played a key role on his 
projects. Counsel challenges this conclusion and we agree that, despite the petitioner's omission 
from the grant proposals, the Icttcrs from the petitioner's collaborators establish his contributions 
to the projects on which he has worked. In addition, the record contains are e-maif from Dr. 
Moore to other collaborators advising that the petitioner would be upgrsrded to a contributing 
author on one iu-ticSe given the importance of his data. 

The director also concluded, however, that the petitioner had not demonstrated His impact on the 
field nationaHy. Counsel asserts on appeal that the record contains five fetters from entities other 
than the M.D. Anderson Carcer Center and the University of Gdiformia. 'Fne fivc letters 
referenced by counsel, however, do not come from entirefy disinterested, independent ex erts in 
the field. One af thcsc letters is from one of the petitioner's imtmctors in C h i n a ,  who 
works in a different area ehm the petitioner does. Two of these letters are &-om collaborators. 

laborated with the petitioner at UG Berkeley beforc going to work at 
orks at a laboratory that collaborates w i t h  on the 

Z A review of the wcbsite reveals that users of the site register to give reviews. The "'About 
Biowire - Terms of Service" section does not indicate that Biowire.com solicits reviewers, rather, 
my registered aser can post reviews. While the service is restricted .to scientists, it is not 
contested that the petitioner in this case is a scientist. 
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their personal research. h'one ofthese five fetters is evidence of the peti~ioner's Muonce beyond 
his immediate colleagues or the Houston area. 

While letters from coliaborators and researchers in one's geographic area are important in 
providing details about the petitioner's role in various projects, thcy cannot by themselves 
establish the petitioner's influence over tho ficld a a whole. 

Counsel also refers to "reprint and advice" requests as evidence of the petitioner's influence. On 
q p c d ,  the petitio ml &mail rcquests for technical advice and reprint 
requests addressed The e-mails are all from a single researcher at the 
~iiversi ty of Kentucky. The reprint requests indicate that resemcbersare interested in the 
sabject of lhe petitioner's articles, but arc not necessarily evidence of the articles' influence. For 
a researcher to be influenced by the petiticner's work, he would have to read and apply the 
results, which wosfd Iead to citations by the resewher in his own artides. As stited above, the 
record contaikx evidence hat  three of the petitioner's articles had been cited as of the date of 
filing? each ~rticle cited no mare than two times In widenkified articles. Two citations for an 
article is not evidence that the article is widely cited or influential. On appeal, the petitioner 
submits evidence that his d c i e  published in RNA was cited an additional thee tirncs, far a totd 
of five citations. Five citatio~s are still not remarkable. 

The record shows that athe petitioner is respected by his colfeagues and has made useful 
contributions in his field of endeavor md that his results, if me, have the patential to lead to new 
prevention md geatment methods. B can be a-gaed, however, thit most research, in order to 
receive fmding, must present some benefit to the general pool of scientific knowledge. It does 
not follow that evehy researcher working with a government grant inherently sewes the national 
interest to an extent that justifies a waiver of the job offer requirement. At best, the instant 
petition appears to have been filed prematurely, before the petitiawr's most significant results, 
according to his collaborators, wcrc published in Nature (or another peer-reviewed journal if 
Nature oncc figaisim declines). Even on appeal, there is m indication that the pctltioner's revised 
manuscript has been accepted by Nature. Even after acceptance, the petitioner would need to 
demonstrate that the article had been cited a significant number of times to demsnsmte its 
Influence. 

As is clear Eom a plaiu reading of the statute, it was not the intent of Congress that every person 
qualified to engagc in a profession in the United States should be exempt from the requirement ef a 
job offer based om mtiond interest. Likewise, it does not appear 00 have been the intent of 
Congress to grant national interest waivers on the basis of the overall importance of a given 
profession, rather than on the merits of the individual alien, On the basis of the evidence submitted, 
the petitioner has not established that a waiver of tire reqtrirernmt of an approved labor certification 
will be in the national interest of the United States. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
U.S.C. 1361. The petitioner has not sustained that burden. 

This denial is without prejudice to the filing of a new petition by a United States employer 
accompanied by a labor certification issued by the Departmmt sf Labor, appropriate supporting 
evidence and fee. 


