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INSTRUCTBOXS: 
This I s  &e decision in your case. Ail documenfs have been r e a m e d  to the office thdr criginaily decided your case. Any 
fur?l~er iatquiry must be msde to that office. 

If you believe t l~e law was inappropriately appiied or the anaIysis used in reaching the decision was rnconsisrenr with the 
information provided or with precedent decisions, you may file a motion to reconside:. Such a motnon must state the 
reasopls for reconsideration and be supported by sny pertinent prcccdernt decisions. Any motion to reconsider rimst he 
filed within 30 days of the decisron rhrit the motion seeks to reconsider, as required under 8 C.E.R. 803 5(a)jl)(i). 

If yoo have new or additional informatron ha t  you wish to havc consadered. you may file a motion io reopen. Such a 
rnorion musr smtc the new ficts t s  hc proved at h e  reopened proceeding and be supported by affidavits or other 
documtntary cvidencc. Any motron to reopen muse be tjled: within 30 days of the decision that tbic motion seeks to reopen, 
except that failure to file bcforc this period expires may be excused in h e  discretion of .Blx Service where ~t rs 
dennnn~trated that the delay was reasonable and beyond the conirol of the appl1can.k or petitioner. u. 
Any motion rntist be filed with the office &at oripinaiTy decided your case along with a fee of $I 10 as required under 8 
C.F.EP 103.7. 

FOR 'I'HE ASSOCIATE COMMISSIONER, 
EXAMINATIONS 

hdrninlstrat~vc Appeals Office u y 



DISCUSSLQX: -- ice preterecce visa petition was dented by the 
Director, Vermont Service Center, and is ~ Q W  before the Associate 
Connissioner for Exami~,a~ions on appeal. T3e appeal wLll be 
dismissed. 

The petitioner is a restaurant. It seeks to ernploy the bemf icfasy 
perrr.anenzly in the United States as a cook. As required by 
s c a t u t e ,  the ~etition is a c c ~ r ~ ~ a n i e d  by an individual labor 
certiflcaticr! ~ p _ U ~ ~ ~ e &  by the ~ e s n r t m c a t  of Labor. The director 
determined that the petitioner had not established that ~t had the 
r'inancial abili~y t 6  pay the beneficiary the proffered wage as of 
the priority date of the visa petition. 

On appeal, counsel svbaits a brief and additional evidence. 

Sectior, 203 (b) (3) (A) {i) of t h e  Inmigration and Nationality Act (the 
Act) , 8 U .  S .  C .  1153 (b) ( 3 )  (A) (i) , provides for @he granting of 
preference classification to qualified innigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
cu experiecce) , not of a temporary or seasonal n a t u r e ,  for which 
qualified workers are not available in the United States, 

8 C . F . R .  204.5 (9) (2) states in pertinene part: 

Abi4ity of prospect ive employer to pay wage. Acy 
petition filed by or for an employment-based immigrant 
which requires an offer of employir.ent nust be accompanied 
by evidence that the prospective United States enplayer 
has ehe ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority dat-e is esEabiished and continuing until the 
be~eficiasy obtzins lawfd permanent residence. Eviaezce 
of this ability shall be either in the form of copies of 
annual repo~ts, federal tax returns, or audited financial 
s t a t e ~ e n c s .  

Eligibility in this maeter hinges on the petitioner" sabi l i ty  tc 
pay the wage offered as of the petition's priority date, which is 
the d a t e  che request for labor certification was accepted for 
processing by any office within the enployrnent systen of "te 
Department of Labor. MatLer of Winq" Tea House, 16 I & N  Dec. 158 
(Act. Reg. Comn. 1977). Here, the petition's priority Gate is July 
16, 1997, The beneficiary's salary as stated on the labor 
certification is 5 1 7 . 4 3  per hour or $ 3 6 , 2 5 4 - 4 0  per annum. 

Counsel ini~ially submi~zed a copy of the petitioner's unaxdited 
financial statement dated August 16, 2001. On November 2 ,  2001, 
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The petitioner" Form 11205 for the calendar year 1997 shows an 
ordinary income cf -$31,192. The petitioner coukd noc pay a salary 
of $ 3 6 , 2 5 4 . 4 0  a year o u t  of this figxse. 

Accordingly, after a review of the federal tax fcr 1997, it is 
concluded t h a t  the ~etitioner has not established that it had 
sufficient available- fitnds to pay the salary offered as of t h e  
priority date of the petition and continuing to presen t .  

The burden of proof in these proceedings rests so l e ly  wi'ch Che 
petttioxer. Section 2 9 1  of the Act, 8 U.S.C. 1361. The petittone? 
has not met t h a t  burden. 

ORDER : The appeal is dismissed. 


