
U U ~ ,  3rd Floor 
Washington. D. C. 20536 

File: EAC Oi 228 54853 Ofice: Vermont Service Cen~er  Da& * s n  , , 

Petition: Immigrant PetitIura for Mien Worker as a Skilled Worker or ProfcssionaH Pursuant to 5 203(b)(3) uf rhe 
Immigration and Nationalhry Act. 8 U.S .C L 153(b)(3) 

INS'I'KIJ C'I'TONS: 
This is the dccisiaa in your case. AIH documents have been returned to tfac office ihar originally decided your case, Any 
h r t l ~ c r  inquiry ilmst be made to &at office. 

If you bttfieve thc law was inappropriately applied or the analysis uced in reaching the dccision was inconsistcat wi& the 
ini'ormatian provided or with precedent decisions. you may file a motion to reconsrder. Suck a motion must state d ~ e  
reasons for reconsideration and be supported by any pcrtincnt precedent decisions. Any motion to recansider must be 
filed within 30 days of hc dccksion that fhe motion seeks to reconsider, as required under 8 C.F.R. 111-3.5(a)(l)(i). 

If you have new or additional information that you wish to have cons~derttd. you may file a motion to reopen. Such a 
motion must state thc new facts to be proved at the reopened proceeding and be supported by affidavits or other 
docurneslrery evidence. Any motion to reopen must bc flied within 30 days of thc decision &at the motion seeks to reopen. 
except h a t  failure to tile before his period expires may be excused in the discretion of cht. Service where it is 
demonstrated that ihc deIay was reasonable and bcyorad the control of he applicant or petitioner. &. 

Any motion must be iiled wieh the office that originally decidcd your case along with a fee oB' $l!O as required under 8 
C.F R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 

Administrative Appeals Office u J 
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DISCUSSION: The prreferexce v i s a  petitlor, was denled by d he 
Director, Vesnont Service Cecter, and is now before ~ h e  Associzre 
Comrriissioner for Examina~io~s on appeal. The appeal w i l i  be 
aisnissed. 

T-m ; ~ e  petitioner is a residential construction cornpasly. It seeks to 
e ~ p i o y  the beneficiary perma~ently in the United States as a 
pair i tex.  As required by statute, the petition is ecconpanied by an 
- individual labor certification approved by the Department of Labor. 
The director determined that the petlliioner had not established 
that it had the financial ability to pay the beneficiary the 
proffered wage as of the prlority date of the visa petition. 

On appeal, counsel subaits a brief an6 additional evLdence 

Sectio2 2203 (b) (3) (A) (i) of Lhe Immigration and Nationality Act (the 
Act), 8 U.S.C. 1153 (b) ( 3 )  (A) (i) , provldes for the grantisg of 
preference ciaselfication to qualified immigrzzts who are capable, 
atthe time of petitioning for classification under this paragraph, 
of performing skilled labor (requirizg at leask two yezrs training 
or experience), not of a terrporary or seasonal narure, for which 
qualified workers are not available in the United States. 

8 C . F . R .  2C4 -5 (9) ( 2 )  states in per-line~t part: 

Ability of prcsp@ctive employer to psy wage. Any 
petition filed by or for an employment-based irnnigrant 
which requires an offer of em~ioyrneratmust be accompanied 
by evidezce that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner m ~ s t  demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains l a w f u l  permanent residence. Evfdence 
O F  this ability shall be either in the form of copies cf 
azlnual. reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the Ciate the request o r  Labor certification was accepted for 
processing by any office wit hi^ the employnent syste~ of the - - 
Depart~lene of ~ a b o r .  Matter of W i z ? q f  s Tea House, 16- I & N  Dec. 158 
(Act. Reg. Comm. 1977) . Here, the pet~tion's prioriry date is 
Novenzber 20, 2000. The beneficiary's salary as stated on "Le labor 
cer~ification is $10.50 per hour or $21,840-00 per a n n u m .  

The peti~ioner subrnrtted a copy of a 1999 Forr. IIZOS U . S .  Income 
Tax R e t u s z  f o r  an S Corporation for Allglass S y s t e ~ s ,  Inc .  
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On November 13, 2G01, the director requested additional evidence to 
establish that the petitioner had the ability to pay t h e  proffered 
wage to include 'che 2000 federal tax return f o r  East Coast 
Fabricators. 

In response, counsel submitted a copy of a 2C00 Form ,S12,QS U. S .  
Income Tax Returc for an S Corporation for 
a d  a letter from counsel which stated that the owner o 'r. Coast 
Fabricators is also the owner of and as 
such can use the gross receipts o to Pay 
the beneficiary's wage. 

The director determined that the evidence did not establish that 
the petiCioner had ehe ability t o  pay the proffered wage and denied 
t h e  pe t i t io lz  accordingly. The director noted 'chat "since East 
Coast Fabricators is an LLC, It is considered to be a separate and 
distinct legal e n t i t y  from its owners or stockh~bders.~ 

cn appeal, counsel submits a copy of the p e t i t i o n e r ' s  2 0 0 0  Form 
1 0 6 5  U . S .  Return of Partnership Income which reflects gross 
receipts of $504,896; gross profit of $45,977; salaries and wages 
paid of $67,889; guaracteed payment to par tne r s  of $0;  and an 
ordinary income (loss) fron erade or business activities of - 
$325,123. 

Counsel reiterates his argument t h z t  because the two companies 
share a common owner, one company can be considered the parent 
company of the other and may pledge assets to the other if 
necessary for determination of financial ability. 

Counsel" argument is not persuasive, The petitioning entity in 
this case is a corporation. ConsequenLly, any assets of the 
individual stockholders inclzding ownership of sharea in oth.her 
enterprises or corporations cannot be considered in determining the 
aetitroning corporation's abilizy to pay the proffered waqe. See 
Matter of F, 8 I & N  Dec. 24  (EIA 1958; AG 1958) ; Matter of Aphrodite 
Inves",rnents Limited, 17 I & N  Dee. 530 (Comn. 1980) ; and Matter o? 
Tessel, 17 I & N  Cec. 631 ( A c t .  Assoc. Ccmm. 1980). 

The petitioner must show that i t h a s  the aksiliey to pay the 
proffered  wage at the time the priority date is established and 
continuing until the be~eficiary obtains lawful permanent 
residence. Based on t h e  evidence submitted, it caznot be found 
t h a t  t h e  petitioner had sufficient funds available to pay the 
beneficiary the proffered w a g e  as of the priority date of tke 
petition as rec;uired by 8 C.F.R. 204.5 (g) ( 2 )  . 



Page 4 EAC 01 228 54853 

The petitioner" Foor 1065 for the calen&ar yeas 2000 shows an 
ordinary income of -$325,123. The petitioner could not; pay a 
proffered salary of $ 2 1 , 8 4 0 . 0 0  out of this income. 

The burder, of proof in these p r o c e e d i ~ g s  rests solely with "the 
petitioner. Section 2 9 1  of the A c t ,  8 U.S.C. 1361. The petitioner 
has not met t h a t  burden. 

ORDER : T h e  appeal is dismissed 


