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Petition: Immigrant Petition for Alien Worker as a Skilled Worker or Profe'essionaI HZlrsiaanr to (i 203(b)(3) of the 
Immigration and Nationalrty Act, X U.S.C. 1.253(b)(3) 

IN W E H A I J  OF PETITIONER: 

INS'TRUCTIONS: 
This is the decision in yorrr case. A11 documants have been renirned to the office that originzlly decidcd your case. Any 
f~ r thc r  i n q u i r  musr be made to that office. 

lf you beIicvc thc Baw was inappropriately sppiied or &c analysis used in reachrng the decrsaon wab inconsistent wrih the 
ani'ormzt~on provided us wlrh precedent dec~s~ons ,  you may file a moeion to reconsider. Such a motion must state the 
reasorkc for recons~deratron and be supported by any pertrnenr precedent dccisiom. Any motion to recansrder must be 
filed within 30 days of the decls~on t h i r  thmmotion seeks ro aeconslder, as required under 8 C.E.R 103 5(;1)(1)(~). 

It  you have new or additional intormatloa? &at you wish to have considered, yot? may LiIe a motion to reopen. Such a 
rnocfon must state the new facts so be proved ar h e  reopcncd proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen rnusi. be iiled w~thin 30 days of the decision that the motion seeks to reopen, 
except that iailure to filc Ixfore this period cxpircs may be excused in the discredon of the Service whcac it is 
demonstrated hat the dciay was reasonable and bcyond the contboi of the applicant or pciirioner. @. 

Any motion must be tiled with the office &at originlilly dccidcd. your case aiong with a fc:ce of $ I  10 as requrred under X 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIOKIiR, 
Ts,Xc%MINh?'IONS 
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DISCUSSION: The erployrnent-based preference immigrant visa 
pecition was denied. by the Dlrec",or,  Caiifornia Service Center, and 
is now before the Assoc5a~e Commisslo~er for Exarr.inatlons on 
appeal. The appeal wrli be dismissed. 

The petitioner is a jeweler. It seeks tc employ the beneziciary 
permanently rn the United States as a gem cutter. As required by 
s ra tuce ,  the peririon was acconpanied by ar, individual labor 
certificatio~ from the Department of Labor, The director 
deterrnlned the petitiorier had rot establisked thaz it had " c h e  * 

finsnclal ability to pay the beneficiary's profEered wage as of the 
priority date of the visa petiticn, and denied the petition. 

On appeal, ccznsel submits additional evidence. 

Seczfon 203 (b) ( 3 )  o_" the ~ m i g v a t i o n  acd Narionality Act (the Act), 
8 U ,  S .C. I153 (bj (3) , provldes for h e  gran~ iv lg  of preference 
class~ficatron to q~alified i~~.iqranrs w 2 o  are capable, at ehe t5ne - - - 

of pet i t ior i2ng for classification under i s  paragraph, of 
perforring skilled o r  uaskiiled labor, not of a cern2orary cr 
seasonal nz tu re ,  for which qualified workers are not avaiLa5le in 
xhe Lni~ea States. 

8 C . F . R .  204-5 (g) (2) states, in pertinent part: 

Ability of prcspective employer to pay wage. Any 
petitio? filed by or for an employment-based inxigrant 
which requires an offer of ewlplaynezt rr.ust be accompanied 
by evidezce that Lhe prospective znited Stztes employer 
has the ability to pay the proffered wage. The 
petitioner r n - a t  demonstrate this ability at t h e  tine t h e  
priority date is established and continuing i a n t i l  the 
beneficiary obcalns lawful pernanent residence. Evidence 
of this ability shall be either in the f o r m  of copies of 
annual reports, federal tax returns, or audited f inar ,c ia i  
scatere~ts. 

Eligibility in this matter hicges on the petitioner's ability to 
p2y the wage offered as of the petition's priority date, which is 
the date ",he reqzes-, for labor certification was accepted for 
processi2g by any office within the enployrnent systen of the 
Departpent of Labor. Katter of Winq's Tea House, 16 I & N  Dec. 158 
(Act. Res. CORY. 1977). Xez-e ,  the petition's priority date i s  
January 12, 1998, The beneficiary" salary as stated on the labor 
certification is $16.22 p@r hour or $ 3 3 , 7 3 7 - 5 0  per annun. 

Counsel. s t r b ~ i t t e d  copies of the petitioner's 1998 throt-igh 2000 Form 
1040 U.S. Individual incone Itix Return includislg Schedule C, ;refit 
acd Loss from B-dsiness Statement. The petitioner" 1198 Form 1040 
refLected an ad jus t ed  gross inccrce of $ 7 ,  C 9 2 .  Sched-~ le  C 
reflected gross receipts of $602,003; gross profit of $591,624; 
wages of $ 1 4 , 2 3 0 ;  and a r,et profit ot $7,187. The petiticner's 
1999 Form 1040 reflected arz adjus ted  gross inc0rr.e oE $7,135. 
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Schedule C reflected gross receipts  of $ 6 9 8 , 0 2 2 ;  gross prcfit of 
$655,051; wages of $0; and a net profit of $12,870. 

The petitioner's 2000 Form 1040 reflected an adjusted gross incore 
of $17,012, Schedule C r e f l e c t e d  qross r e c e i p t s  of $875,528; gross 
profit of $862,230; wages of $0; and a net profit of $5,941. 

T h e  d i rec tcr  deterrcined tl-ia'. the docxrr,enta'ciolz was  insxf f icien'; r c  
establish that the petitioner had t h e  ability to pay the proffered 
wage and denied the petition accordingly. 

On appeal, counsel stated that the petitioner OWES a house which he 
purchased ir? 1999 for $450, GO!! and which is ncw valxed at 5550,000. 
Counsel scated ehac the norcgage on rhe properEy is approxfnaeely 
$350,000, and that the petitioner ;s able to sell o r  to refinance 
 hat house as necessary to pay t h e  beneficiary. 

In support of those assertions, counsel provi~ea a form appraisal 
of the house 2nd a reproduezion of a real estate d a ~ a  corr.panyfs 
information s h e e ~  pertinent to che property. The appraisal does, 
in fact, show an appraiser's estimate cf that properLyfs value as 
$550,000. The information sheet states that the prcperty sol6 on 
December 1, 1999 for $405,080. We presune that the discrepancy 
between thzt repcrted sale price and the sale price reported by 
counsel is a typographical e r r c r .  In any evezt, that discrepancy 
is unir.porkant to our determination roday. 

That information sheet also indicates that, at the tiae chat it was 
produced, sometime after December 1, 1999, the property was held 
s u b j e c t t o  a first rr.ortgr;ge of $304,500. The infcrrr.ation sheet 
does not mention any ocher r.ortgag@s on the property. Whether the 
property has been further encunbered since that sheet was produced 
is ~ n k ~ o w n .  

However, that information sheet dces not indicate that the 
petitioner is the owner of the hcuse, but, rather, a co-owner of 
it. Counsel provide6 no evidence that the petitioner couid obtain 
a mortgage on his undivided interest in the house. Coilr?_sei 
provided no evidence that the other co-owner would agree either to 
sell the property or to refinance and "cash out" in order to pzy 
the beneficiary's salary. 

Further, that property was purchased on December 1, 1999. Evea if 
cwnevship cf that house were evidence of ability tc pay zhe 
beneficiary's salary since that date, it is n c t  evide~ce of the 
ability to pay the beneficiary's salary from Zanuary 12, 1998 
through December 1, 1999. Although the difference between the 
purchase price of Ehat property and the reporkeci rrartgage debt owed 
appears to indicate a substantial down payment, t h e  sozrce of t h a t  
down payrr.est is unknowz. 

Erased on the evidence sxbn-.itted, the petiticner has failed to 
denonstrate t h a t  he had suffkcie~t funds available to pay m e  
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beneficiary the proffered wage as of the priority dace of rhe visa 
petition as required by 8 C,?.R. 204.5 jg) ( 2 ) ,  

The btardez of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361, The petitioner 
has not met t h a t  burden. 

ORDER : Tke appeal is dismissed. 


