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IXSTRLCTICBNS : 
This rs h e  decision in your cast. AIH documrnrs have been returned to dre office wh~ch originaliy decided yous case 
Any h r h e r  inautry must bc made ro that office. 

If you believe the law was Inappropriately applied or the anaIysis used in reaching h e  dccision was inconsistent wieh the 
inforrnahion provided or wit21 prcccdenr decisions, you may file a rnotion to reconsider. Such a motion must state C!c 
rcasotls for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be 
filed within 38 days of' the decision rhat the motion seeks to reconsider, as required. rrnder 8 C.F.R. 103,5(a)(l)(i). 

Ik' you Iaavc ncw or adctirioaal information which you wish to have consrdcred, you may file a motion to reopen. Such 
a motion must sate the new faces to be proved rie the reopened proceeding and be supported by affidavits or other 
docurnerstary evidence. Any motion ta reopen must be filed within 30 days of the decision rhat the rnotlon seeks to reopen, 
except that failure TO file before this period expires may be excused in .il?e discretion of ihe Service where it is 
demonstrated that ?he delay was reasonable and beyond 911e control of thc applicant or petitioner. d. 

Any motion must be filed with the ofiice which originally decided your case along wiih a fee of $I 10 as required under 
8 C.1d.K. 103.7. 

FOR TIEE ASSOCiATE COMMISSIONER, 

Administrative Appeals Office 0' 
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DZSCU9890Ma The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Corr.nissioner for Examinatio~s on appeal. The sppeal will be 
dismissed. 

The petrtloner 1s a restaurant and seeks to employ the beneficiary 
pernanectiy 12 the Unlced Stares as a cook. As req i i red  by 
statcze,  he perition is acco~~anied by an indivkduai labor - - - 
cer~ificat~on approved by t h e  Departxenr of Labor, The director 
de~ernined that the ~et~tioner ha6 no: esrablfshed  hat ~t had t h e  - 
financial ability to pay the beneficiary the proffered wage as of 
the priority date OZ the visa petition. 

On appeal, counsel s - i b m f t s  additional evidence and reiterates the 
- * 

ciairn chat  the petitioner has the ability to pay the proffered 
wage. 

Section 2 0 3  (3 )  (3) (A) (i) of the Im.~i~iqra-Lioz and Nationality Act Jche - 
Act), a u , S , C .  l i 5 3 ( b )  ( 3 )  (A) (i), provides for t h e  granting or' 
preference classification to qualified i~i'.n?..igrants who are capable, - 

at Lhe time of peticiioning f o r  classificatior, under this paragraph, 
of gerfor~ing skilled labor (requiring at l e a s t  two years trzining 
or experience), nor of a temporary or seasonal nature, for which 
qualifiee workers are not available in the United States. 

8 C.F.R. 204.5 (9) ( 2 )  states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an ev.pioyrnent-based Ltnrnigrant 
which req~ires an offer of eir,ploynenE must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner v.ust demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanenE residence. Evidence 
of this ability shall be e i t h e r  i n  the form of copies of 
ann.2s.l reports, federal tax returns, or audited financial 
s t a t e ~ . e n t s .  

Eligibility in this matter hinges on the petitioner's ability t o  
pay the wage offere6 as of ehe petition's priority date, which is 
the date Che request for iaSor cercification was accepted for 
processing by any office within the enpioyrr,en̂ l system of t h e  
Department of Labor. Matter of Winq's Tea House, 16 I L K  Dec. 158 
(Ac'. . Reg. Comnn. 1977) . Here, the petitiong s priority date is 
Januzry 2 4 ,  1998. The beneficiary's salary as stated on the labor 
certification is $18.89 per hour for 4 0  hours per week, which 
equals S39,25:.20 per year .  
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Coxzsel izitially submitted copies of the petitioner" 1997 and 
1998 Short-Form 1120-24 U . S .  Corporate Income Tax Returns, and a 
copy of Lie petitioner's 1999 Form 1120 U . S .  Corporate 1ncor.e Tax 
Recur?. The 1997 return covered the tax year endlng Juiy 31, 1998, 
and indicates that during that tax yezr, the petitioner had gross 
receipts of $391,C73, grcss prcfit of $212,730.04, paid 
compensatio? of officers in the amcunt of $36,400 2nd salary and 
wages of $41,871, The petitioner's taxable izcorne before net 
operating l o s s  dedxction and special deductions for that year was 
a loss of $9,309.16. 

The 1998 retuurr;, f o r  the tax year e n d k g  J u l y  31,  1999, stated that 
the p e t i t i o n e r  cad gross recelpts of $486,160, gross psofie of 
$232,816.35, paid $ 3 2 , 2 0 0  in conpensation to o f f i c e r s ,  pa;d salary 
and wages of $ 3 6 , 4 7 4 ,  and had a taxable lncorre before net operating 
loss deductioz and special dedbctions of S10,959.65. 

The director observed t h a ~  t h i s  documentation contained 
insxr'r'ieient evidence of the petitioner's abiiiEy Lo pay khe 
prcffered wage as of January 14, 1998, the date the request for 
labcr certification was accepted for processing. On Septerber 17, 
2001, the director requested additional evidence t o  establish tkat 
the petiticner bad the ability to pay che proffered wa-ge as of 
January 14, 1 9 9 8 .  Because the petitioxer claimed to have e~~ployed 
the beneficiary s ince  August 1997, the director a l s o  asked fo r  the 
beneficiary's Federal Forv. W-2 Wage and Tax Statements for 1998 
through 2 0 0 0 .  

In response, cou2sel sxbmitted a letter ix which she stated t h a t  
the beneficiary does noE have a social security number. Counsel 
states that the petitioner therefore paid  Che beneficiary i~ cask 
and that no W-2 Wage and Tax Statements are available. Ccunsel 
also submitted additional copies of the tax returns already 
sxbrnitted and a copy of the petitioner's 2090 Form 1120 U.S. 
Corporate Income Tax Return. F7--- u - ther ,  counsel provided a l e t r e r  
.c ~ r o n  the owner of the petiticnirg cornpa-ny stating c h a t  he was t he  
restauranY's previozs cook. Further still, counsel provided a 
letter f ror .  a previcxs err.ployer of the beneficiary, stacing that 
the be~eficiary worked for him as a cook. 

Finally, counsel suhnitted a letter from a public accountant 
stating that he belteved, "based 0.7 current azld f u t u r e  trends, 
that the petitioner is able to h i r e  and conpensate an  additional 
employee. 

The d i rec tc r  determined that the evidence subnitted die rot 
establish that, on January 14, 2996, the dzte the requesE for labor 
certification was accepted for processing, the petitioner had t h e  
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ability t o  pay the proffered 
petition accordixgly. 

wage, The director t h e  

On appeal, counsel reiterates that the beneficiary has been 
e ~ ~ p i o y e d  by the petitioner since August 1997 but that no W-2 For~s 
are available because the beneficizry was paid in cash. Counsel 
stated that the d i r e c t o r  disregarded the fact that the p e t i t i o n i n g  
coir,pany i s  a going ecncern, an6. that t h e  petitioner would not be i n  
busiriess i E  ehe business were not profitable. Co~nsel cited 
various figures from the Lax returns subnitted and stated r k a t  they 

L 7  derzocstrate tha: t h e  petitioner has the ability tc pay ~ n e  
psoffe~ed salary. 

Neither Lhe petitioner nor c o m s e i  has submitted any evldence of 
t h e  ar.ount the beneficiary has received in covpe~sa tkon  during his 
alleged employv.ent for t k e  petbtioser. 

As to the figures recited by counsel, we will r e s ~ r i c t  oxr 
i i i s c u s ~ i c n  Lo figures from the petitioner's 1997 and 1998 returns, 
w h c h  bear  informacicr, salie~t t o   he Issue a t h a n d ,  zha t  1s; 
whether the petlt~oxer had the ablli~y LO pay the proffered wage on 
January 14, i998, rhe date the requesc for labor cerri5icatlcn was 
accegted f o r  processing. 

Counsel notes t h a t  the 1997 rezuun shows a total income of 
$212,730, salaries of $41,871, and asse"t of $149,742. That 
r e t x rn ,  however, also shows that the business suffered a neE loss 
of $9,309.15 t h a t  same year. The tax return for that year does nor 
denonstrate that the petitio~er was able to pay the proffered. 
salary of $39,291.20 o-dt of the profits. 

Sinilarly, ccunsel notes t h a k  the 1998 return shows that the 
p e t i t i o n e r  had a Local income of $ 2 3 2 , 8 1 6 ,  paid salaries of 
$36,474, and had total assets cf $157,569. That same return, 
however, shows that t h e  carporstion's taxable income for t hac  year 
was $10,959.65. The return shows that the p e t i ~ i o n e r  was unable 
dcring that year to pay the proffered salary out of its profits. 

Ccur,sei and the petitioner sxbrritted insufficient evidence Lo 
estabilsh that ehe p e t i t l o n e r  had the ability to pay the proffered 
salary as of Gan~ary i4, 1998, 

The bxrden of proof in these proceedings rests solely with the 
pe-litioner. Sectioc 291 of che Act, 8 U,S .C. 1361. The petitioner 
has not met t h a t  burden. 

ORDER : The appeal is dismissed. 


