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DISCUSSION: The em.piop,ent-base preference visa petition was 
denied by the Director, Vermont Service Center. The director's 
decision to deny the petition was affirmed by t h e  Associate 
Comir,issioner for Examinations on appeal. The matter is now before 
the Associate Connlssioner on a motion to reopen. The motion will 
be granted, The petitioz will be denied. 

The peticfoner is a restaurant. It seeks to employ the beneficiary 
permanently in the United States as a specialty cook. As required 
by s";tute, t;he petition is acconpanied by an individual. labor 
certification approved by the Department of Labcu. The director 
determined thaL the petitioner had not established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
the priorrkty date of the visa petitior,. The Associate Conmissioner 
affirmed this determination on appeal. 

O n  motion, counsel submits a brief and additional documentation. 

Sectioaz 203 (b) (3) (A) (f) of the I~~migration and Nationality Act (the 
Act) , 8 U.S.C. 1153 (b) (3) (A) (i) , provides for the granting of 
preference ciassificatlon to qualified innigran@s who are capable, 
at the time of petitlo~ing for classificatton ur,der this paragraph, 
of performing skilied labar (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
gualiEied workers are not available in t h e  Unite6 States. 

8 C.F.R. 2 0 4 . 5 ( g )  (2) states in perlti~lent part: 

Ability of pr0spect1:ve employer ta pay wage. Any 
petition filed by or for sn enployment-based inxigrant  
w,aich reqsires an offer of employment must be accompanied 
by evidence that the prospective United States employer 
has che ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawfui permanent residence. Evidence 
cf this ability shall be either in the form of copies of 
anrilzal repores ,  federal. tax returns, or audited financial 
s ta tements ,  

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accep'ced for 
processing by a2y  office within the employment system of the 
Department of Labor. Matter of Winq's Tea House, 16 I&N D e c .  l5G 
(Act, Reg. Com.m. 1977). Here, t h e  petition's priority da te  is 
January 14, 1998. The beneficiary's salary as stated on the labor 
certzification is $11.47 per hour or $ 2 3 , 8 5 7 . 6 3  per annum. 

The Associate C o ~ . ~ . i s s i c n e r  aff f r m e d  the director's decision to deny 
the petition, noting that the petitioner had ~ o t  szbmitted evidence 
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of its a b i l i t y  to pay the proffered wage as of t he  filing date of 
the p e t i t i o n ,  

O n  motion, counsel  argues that: 

Armand" Chicago Pizza is a nacional corporation which 
provides a franchise to outlets throtigfiouCtthe Unized: 
States who prove themselves f i n a n c i a l l y  strong enough to 
meet the corporations standards for franchisees. The 
Petitioner in this matter, Ron Ryan Corporation, trading 
as Armand1 s Chicago Pizzeria, is one suck franchrse. The 
various tax returns provided f o r  that p e t i t i o n e r  have 
shown, a s  noted. in page three of &the opinion i n  *this 
mattes, show that for tax years 1998 and 1999, the 
Petitioner had profits of almost Seven Hundred Thousand 
Dollsrs each year, with salaries paid. to empPoyees of 
well over Three Hundred Thousand Dollars each year. This 
would appear to show that the Petitioner not only had the 
a b i l i t y  t o  payF but  d i d  actually pay, k h e  proffered wage. 

The fact that current liabilities stated on Schedule L of 
the Retcrn in question came close to the current assets 
an6 cash on hand does not take Inzo consideration that 
this i s  a corporate tax yeas end number, and does not 
account fle profits a ~ d  income in the next month, 
quarter, etc. 

Counsel further argues that: 

3 .  With regard t o  the problem w i t h  ddentif  i c a t i o n  of t h e  
alien worker in this matter, additional documents are 
files herewith, including a b i r t h  c e r t i f i c a t e  for t h e  
alien, with a translation; two diplomas from Honduras, 
with translations; a copy of the alien's marriage 

e r  marriage to one ~alentin 
to whom she is still married, 
ed with him for a nurber  of 

years, He remains living in Honduras at this time; an 
updated letter from the owner of t h e  PeLiitiones, Ron Ryan 
~or~oration, ar;d 

- 
the 

alien's children who 
live with their 

4 .  The 1998 tax return for the alien does show an 
address cs 

Unfortunately, the 
employer does not  m a i l  its W-2 forms to the enployees, - - 
but juse  hands them to workers at t he  job. The payrol l  
department did nct receive notice of this alienFs change 
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cf address, which c a ~ s e d  the W - 2  forms f o r  1999 and 2 0 0 0  
to retain the c l d  address, but which were subnitted with 
returns bearing the correct address f o r  the alien 
employee. 

Counsel's argument is not persuasive. Counsel has falied to 
adequateiy refute the Associate Commissioneu's finding that the 
subrr.itted evidence of payment to the beneficiary Is insufficient. 
Simply going on record without supporting dccxmentary evidence is 
not sufficient f o r  pErposes of meeting t h e  burden of proof in these 
proceedings. See Matter of Treasure Craft of California, 14 I & N  
Bec. IS0 (Reg. Cornm. 1972). 

The burder, of proof In these proceedings rests solely with the 
petitioner. Section 291 of the A c L  8 U U . S . C I .  1361. The petitioner 
has not sustained that burden. 

ORDER : The Associate Comnissioner' s decision of March 15, 2C02, 
is affirmed. The petitior is denied, 


