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Peticlon. Immigrant Petition for AIicn Worker as a Skilled Worker or Professional. Pursuant to Q 203(b)(3) of f l ~ e  
Immigracio~; and Nationality Act. 8 II.S .C. 11 53(b)(3) 

,, 

IN  REHAI,I; OF PE'TIrT%ONER: SELF-REPRESENTED 

BNS'I'KIJCTEQXS: 
This is h e  decision IQ your case. A$% documents ha.ve been returned to the office &at originally decided your case. Any 
further inquiry muse be nr>ade to that ot'iictt. 

If you bclicvc the law was inappropriately applied or h e  analysis used in rcaching fnc decision was incansis~e.enat witb the 
information provided or wrlh prcccdcnt decisions. you may  fslc a mosion to reconsider. Such a motion muilt state the 
reasons for rccon~idcrat~on and be supported by any pertinent prcccdenk decisions. Any rnoeron to reconsider must be 
filed wihin 30 days of the decision that hire mottokn seeks to reconsider, as required under 8 C K 8. 103.S(a)(E)(i). 

If you havc ncw a s  additlonaI informatiura that yon wish to have considered, you may tile a mution to reopen. Such a 
morron must state the new facts to be proved at the rcoprncd proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen must be k2ed within 30 days of rhe decisicn that the motion seeks to reopen. 
except that failure to ftlc bcforc this period expires may be excused inm the discretion of the Service where it is 
demonstrated that the delay was reasonable and beyond the conaroI n t  the applicant or petitioner. E. 

Any motlon must be $ired wnth the office that orrginaily decided your case along wrth a fee of $I I0 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIA'H'h COMMISSIOYER. 
EXAMINATIONS 

Administrative Appeals Office // n 
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DISCUSSEON: The preference visa petition was denied by the 
Director, Vermont Service Center, 2nd is now before the Associate 
Cor.nissioner for Examinations on appeal. The appeal will be 
disnissed, 

The petitioner is a resta7drant ,  It seeks to evploy the benefictary 
permanently I n  the t 'n i ted  S-Lates as a baker. As requi-ed by 
s t a r u t e ,  the petition is accompanied by an individual labor 
certification approved by the Department of Labor. The director 
determined that the petitloner had not established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
the priority date of the visa petition. 

Oc appeal ,  the petitiozer szbnrits a statement and additisnal. 
evidezce. 

Sectior, 203 ib) 1 3 )  ( A )  (i) of -the I r r .~~, iqrat lon and Maticnality Act (the - 
R C ~ )  , 8 U .  S ,  C, 2153 (b) ( 3 )  (A) (i) , provldes for cke granting of 
preferecce classification to qual~fied imm5grants who are capabie, 
at the circle of petieianisg for c l a s s i f i c a t i a r ,  under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), not of a ter.porasy or sessonal nature, for which 
qualified workers are nct available in the United States. 

8 C.F.R. 204.5jg) (2) states in pertine~t part: 

A b i 1 i i s y  of prospective employer to pay wage. Ally 
petiticn filed by or for an employment-baaed immigrant 
which requires aE off elr of em2loymen.t mTds-L be acccrfipanied 
by evidence that the prospective United States enployer 
has ~ n e  ability to pay the proffered wage. The 
petitiozer must 6er.onstrate this ability at the tine the 
priority date is established and continuing until the 
beneficiary obtains lawful perrna~ent residence. Evidence 
of this abiiity shall be either in the form of copies of 
anma1  reports, federal tax returns, or :.audited financial 
statements. 

Eligibility in tkis matter hinges on the petitioner's ability to 
pay the wage offered as of the petition" priority date, which is 
the date &he request F o r  labor certification was accepted for 
processing by ary office w i t h i n  the en2loymenc systen of the 
Department of Labor. Fatter of W i n . 4 "  Tea Hcuse, 16 I&N Dec, 158 
(Act. Reg. Comx. i977). H e r e ,  @he petition" priority date is 
February 22, IL999. The beneficiary' s salary as stated on the labor 
certification is $11.32 per hour or $ 2 3 , 5 4 5 . 6 0  per  annum. 

,iLloner initially submitted an illegible copy of its 1999 
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U,S. Irdividual Income Tax Return. O n  Auqust 2 0 ,  2001 ,  the 
director requesteti additional evidence of the petition&rls ability 
to pay the proffered w a g e  to include the petitioner" 1999 and 2000 
federai tax returns 

In response, counsel submitted copies of the petitioner's 1999 and 
2 G 0 0  Form 1040 U .  S .  Individual Income Tax Return. The  petitioner'^ 
1999 Form 1040 reflected an adjusted gross income of $65,006. The 
tax return for 2300 reflected an acijusted gross income of $ 7 3 , 4 4 7 .  

The director deternined that the documentation was insufficient to 
establish that the petitioner had the ability to pay the proffered 
wage and denied the petition accordingly, 

02 appeal, the petitioner states; 

I- I am the new owner of West Fitchburg Restaurant as of 
October 4 ,  Z O O 0  
2- I do intend to sponsor the beneficiary. 
< - 3 The a e t y  of records made an error indicating that the 
restaurant w a s  sole proprietorsh%p, in face it was a 
corporation. 
4- I need 40 days in order to provide your department 
with the proper evidence 
5- Attachments : Money crder check $220,00 
copy of my 200'0 tax reeusn [three month] 
copy of purchase and sale agreement of purchase of stocks 
I thank you and appreciate your assistance in chis 
matter. 

The record contains a copy of a stock ~urchase and sale aareement 
2 

which shows t h h a - c  -boughp, h e  restaurazlt f mror;. Stavros 
n October 31. 2 0 3 0 .  and a copy of 

2 0 0 0  Fcrm I040 U .  S Individual Income Tax R 
adjusted gross income of $11,964. No copies of ehe petitioner's 
Corporation Tax Form for 2 0 0 0  was provided. In addition, the 1999 
Corporation Tax Form for the prior petitioner was not submitted. 

No additional evldence of the petitioner's ability to pay the wage 
offered has been received to date. Accordingly, after a review of 
the evidence submitted, it is concluded that the petitioner has not 
established that i had sufficient available funds to pay the 
salaary offered as of the priority date of the petition and 
continuing to present. 
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The burden of procf in these proceedings rests solely with t h e  
petitioner. Section 291 of the A c t ,  9 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER : T h e  appeal is dismissed. 


