
immigration and Na~uraIization Service 

OFFICE OF' ADMINISTRATIVE APPEALS 
425 Eye Srrvet N. W. 
UUB,  3rd Floor 

Petition: Immigrant Petition for Alien Worker as a Skilled Worker or Profe.essionii1 Pursuant to ii 203(h),(3) of the 
immigration and Nationality Act, 8 U.S.C. I f 53(b)(3) 

BEHALF 01: I)GTITIONER: 

INSTKUC'I'IONS: 
This is b e  decision in your case. AII documents have been remrtsed to the oft?ce thar originally decided your case 
Any furkher inquiry must be made to that office. 

If you believe h e  Haw was inapproprizfely applied or tho analysis used in reaching the decision wzs incorasis~ene with 
the information provided or with precedent dcctsions, you may tilc a motion to reconsider. Such a morion must state 
Qe reasons for reconsideration and be supported by any perkincall precedent decisions. Any motion to reconsider must 
be filed within 30 days of the decision &at the motion sccks to rcconsider, as required under 8 C.F.R. 103.5(a)(l)ji). 

If yori have new s r  addiitonaI ~niormation ha t  you wish ta have considered, you may file a motion to reopen. Such a 
morion must stale the new facts to be proved at el-re reopened proceeding and be supported by aft1ciavi.c~ or oaer 
documentary evidence. Any motion to reopen must be filed within 30 day% of the decision rhar ~e morion seeks to 
reopen, except h z t  failure to kyle before this period expires may bi: excused In the discretion of the Service wherc It rs 
demonstrated that the delay was reasonable and beyond tht: control of the applicant or petitioner. id. 

Any motion nnusn be tiled with the office b a t  originally decided your case along with a fcc of $1 10 as required iieider 
8 C.F.R. '103.7. 

!:OR THE ASSOCIATE COMMISSIONLR, 

Adrninisrrarive Appeals Oifice L/ 
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DXSCUSSZOM: The employment-based preference visa petition was 
denled by the Director, Nebraska Service Center. The Girector's 
decision to deny the petizion was affirmed by ths Associate 
Commissioner for Examinations ox appeal. The matter is now before 
the Associate Commissioner on a motton to reopez. The mction will 
be granted. The petition will be denied, 

The petitioner is a restaurant. It seeks to employ Che beneficiary 
permanently in the Ufiited States as a cook. As reqirired by 
statute, the petition is accompacied by an i~dividual labor 
certiffcstfon approved by the Departnent of Labor, The director 
determined that the petitioner had not established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
eke priclrity date of the visz petition. The Associate Com.nissioner 
affirmed this determination on appeal. 

On motion, counsel submits a brief and additional documentation. 

Section 2 0 3  (b) (3) (A) (i) of the Innigration and Nationality Act (the 
Act), 8 U.S.C. 1153 (b) (3) (A)  (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the tine of petiticnir?g for classification under this paragraph, 
of performing skilled Labor (requiring at least two years training 
or experience) , not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C . F . R .  204.5 (g) ( 2 )  states in pertinerit part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based irnnigrant 
which. requires an offer of enpiop.ent must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner m ~ ~ s t  Zenonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal, tax retxurns, or audited; financial 
state~.ents. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certlfica~ion was accepted for 
processing by any office within the employment sys ten  of the 
Department of Labor. Matter of Winq's Tea House, i6 I & N  D e c .  158 
(Act. Reg. Comrn. 1977) . Here, the petition's priority date is 
Qctober 14, 1997. The beneficiary's salary as stated on the labor 
certification is $11.87 per hour o r  $ 2 4 , 6 8 9 . 6 0  per aczum, 

T h e  Associate Coxnissioner affirmed the director" &decision L O  deny 
che petition, noting t h a ~  the petitioner had not submitted evidence 



of i ts  a b i l i t y  to pay the proffered wage as of the filing date of 
the petition. 

On motion, counsel argues that the shareholders personal incomes 
could be used to pzy  he beneficiary" salary. 

Counsel 's  argument that the shareholders could pay the wage from 
their persorral assets is n o t  persuasive. A corporation is a 
separate and distinct legal entiry frorr, its owners or stockholders. 
Conseqxenily, any assets of its stockholders or of other 
enterprises or corporations cacnot be considered in determinin~ the 
petitioning corporation's ability to pay the proffered wage. See 
Matter of '1. 8 I & N  Dec. 2 4  (BIA 1958; AG 1958) ; Matter of Aphrodfte 
Investments L i m i t e d ,  17 I L K  3ec. 530 (Comm. 1980) ; and M a t t e r  of 
Tessel, 17 I&hT Dec, 631 ( A c t ,  Assac. Comm. 1980). 

A review of the federal Lax returr for fiscal year from. J ~ l y  I. 
1997 through December 31, 1997 shows an ordinary income of - $ 2 , 6 9 5 .  
The pe~~tioner could not pay a salary of $ 2 4 , 6 8 9 . 6 0  a year from 
this figure. 

The petitioner mzst show t h a t  it has the ability to pay the 
proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. Based on the 
evidence submitted, it cannot be f cwd  t h a t  the pepi.'icner had 
sufficient funds available to pay the beneficiary the proffered 
waae as of the priority date of the application for alien 
emgloyment certification as re~uired by 8 C. F . R .  204.5 (a)  (2) . 
Therefore, the petition may not be approved. 

The barden of proof in these proceedings rests solely w i t h  the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER r The Associate Commissioner's decision cf June 19, 2001, 
i s  affirmed. The petition is denied. 


