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ENSTRUCTFONS; 
'FIlis is rhe decision in yoiar case. All documents have been returned to the office &zit osiginaliy cieclded your case. Any 
krthcr Inquiry musk be made ro &at onice. 

If you beiieve the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with $he 
iraibrrnation provided or with precedent decisions, yon may file a motion co rcconsidcr. Suclz a motion must stare the 
reasons for reconsiderar~ora and be supported by any pertinent precedent decisions. Any motion to reconsider musr be 
filed wi&in 30 days of the declsich that the motion seeks to reconsider, as required under 8 C.F.R. lO3.5(a)(l)(i) 

Ef you have new or additional Enformation &at you wish to have considered, you may file a motion to reopen. Such a 
motion must state tke new facts to be proved at the reopened proceeding and be supported by afiidavits or other 
docermcn&ry cvtdcncc. Any motion to reopen must be fried within 30 days of the decision that the motion seeks 10 reopen, 
except &at iaikure to file beiore h is  period expires may be excused in tlic discretion of the Service where it is 
demonstrated that the delay was reasonable and beyand the coarrrol of the applicant or petitioner. 8. 

Any motion mirsr be fifed with the offlce that originally decided your caw along with a fee of $1 10 as required under 8 
C.F.R. 103.9. 

EOR THE ASSOCIATE COMMISSIONER, 

,- 
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2 3 0 2 ,  the director requested additional evidence of the 
petitioner" ability to pay the proffered wage. 

In response, counsel szbmitted a copy of the petitioner" 2000 
Schedule C, Profitsand Loss from Busifiesz; Statement which reflected 
gross receipts cf $ 8 8 , 6 9 2 ;  gross profit of $37,547; wages of $0; 
and a net profit of $5,046. 

The director determined that the documentation was  insufficient to 
establish that the petitioner had the ability to pa.y the proffered 
wage and denied the petiticn accordingly. 

On appeal, counsel sxbrnits a copy of t h e  petitioner's 2001 Form 
1043 Schedule C Profit cr Loss From Business. Schedule C reflects 
gross receipts of $129,828; gross profit of $79,365; wages of $0; 
and a net profic of $ i 3 , 4 6 9 .  

Counsel argues that: 

As a new established business, the petitioner, like any 
other business in its sLtuati.cn, has been putting 
additional and fresh capiral to the restaurant as the 
need. arises. Fortunately for the petitioner, even in the 
year 2C00, they realized a small profit. The 2000 income 
tax return of the petitioner indicates that there is a 
profit cf $ 5 , 0 4 6 . 0 0 .  There was no need to pu', up 
additional capitalization a t t h a t  time, although the 
petitioner is able and willing to infuse any additional 
capitalization. 

Couasel" argument is not persuasive, The tax returs for calendar 
year 2001 shows net income of $13,469. The petitioner could not 
pay 3. salary of $24,252.80 a year ouk cf this incore. 

Accordinqlv, after a review of the federal tax return for 2001, the - 
year of filing of the petition, it is concluded that the petitioner 
has nct established thaz ir had sufffcient available funds to pzy 
the salary offered as of the priority date of the petition and 
continuing to present. 

The burden of proof In these proceedings resrs sclely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden, 

ORDER: The appeal is dismissed. 


