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IN Bb.HAEF OF PETITIONER: 

%NS'TRe'CTIONS: 
This is the decision in yotir case. All documents have been returned La the ot'f?ce that originally decided your case. Any 
furher inquiry must be made to that ofiice. 

If you belreve the law was inapprogria~eIy applied or the analysis used in reaching h e  decisiotl was inconsistent with ehe 
infbsrnatiola provided or with precedent decisions, you may t?lc a rnocion to reconnder. Such a motion must state tEtc 
reasons for reconsideration and be supporred by any pertinent prccedenr decisions Any motion to reconsider must be 
Bled within 30 days of the decison &at the motion seeks to reconsider, as requircd under 8 C.I;.R. 103.5(a)(f )(i). 

If you have new or additional information &at you wish to have ccpasidered, you may tile a motion to rcopcra Such a 
motion must state the new facts to be proved at the reopened pracetdirag and be supported by aft?davics or okher 
documcnrary evidence. Any motion to reopen must bc: filed within 30 days of the decisiorr rhat the motion seeks to reopen. 
except &at iaiiure to file bebre this period expires may be excused in ehe discredon of the Service where ir is 
demonstraard that the delay was reasonable and beyond the control ot the appficant or petitiokicr (1 

Any motion must bc 1iIed wttE, the office that originally decided your case along with a fee of $1 10 as required undcr 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONSR. 

Administrative Appeafs Oftjce V 
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DISCUSSEON: The preference visa petition was denied by the 
D i r e c ~ o r ,  Califorzia Service Center, and is now before the 
Associate Co~,m.issioner for Examinat ions on appeal. - The appeal will 
be dismissed, 

The petitioner is an accouzti~g conpany. It seeks to employ the 
beneficiary perranently in the United States as a bookkeeper. As 
required by stature, the petition is acco~~panied by an individual 
labor certification apprcved by the Departnext of Labor. The 
director determined that the petirioner had notes-lablisheci that it 
had the fi~ancial ability to pay the beneficiary the proffered wage 
as of the pricrlty date of tke visa petition. 

On appeal, couzsel submits a brief. 

Sectioa 2 0 3  (b) ( 3 )  (A) (i) of the Immigra-iion and Nationality Act (the 
Act), 8 C,S.C. 1153 ( 5 )  ( 3 )  (A) (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or- experience), riot of a temporary or seasonal natcre, for which 
quaiified wcrkers are not available in the United States. 

8 C . F . R .  204.5 ( g )  (2) states in pertinent part: 

Ability of prospective employer eo pay wage. Any 
petition fiied by or for an err*ployment-based irr,z.igrant 
which requires an offer of employment must be acco~~panked 
by evidence that the prospective United States enplcyer 
has  he ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the tine the 
priority date is established and continuing until the 
beneficiary obtaics l a w £ - d l  permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Zligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition" priority date, which is 
the date the request for labor cereification was accepted for 
processir.g by afiy office within the employment systen of the 
Department of Labor. Matter of Winq's Tea House, 16 I&N Dec. 158 
(Act. Reg. o m  1977). Eere, the petition's priority da5e is 
November 14, 1997. The beneficiary's salary as stated on the labor 
certification is $ 3 0 , 0 7 7 . 0 0  per annurn. 

Counsel submirced copies of the petitioner's F F T ~  L120 U . S .  
Corporatior 1nco;r.e Tax Return. The tax reeurr, for fiscal year fron 
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Oc~ober 1, 1997 to September 30, 1998 reflected gross receipts of 
$246 ,608 ;  gross profit of $245,208; compe~sa~ion of officers of 
$61,366; salarles and wages paid of $72,158; and a taxable income 
before net operating loss deduction and special deciuctions of - 
$ 1 6 , 3 4 1 ,  The tax return for fiscal year froa October i, 1998 to 
Sepkernber 30, 1999 reflec~ed gross receipts of $280,609; gross 
profli of 5280,609; compensation of officers of $59,722; salaries 
and wages paid of $71,911; and a taxable income before net 
operating loss deduction and special deductions of $ 6 , i 0 9 .  

The tax return for flscal year froa October 1, 1999 zo Septerrber 
30, 2003 reflected gross receipts of $334,681; gross profit of 
$ 3 3 1 , 6 8 1 ;  compensation of officers oE $ 0 ;  salaries and wages paid 
of $:72,910; and E zaxable lncome before nec operating loss 
deductior. ar,d special ded~c~ions of $3,706, The tax retrrrn for 
fiscal year from October 1, 2 0 0 0  to September 30, 2001 reflected 
gross receipts of $347,372; gross profit of $ 3 < 7 , 3 7 2 ;  coiripensation 
of officers of $0; salaries and wages paid of $161,011; and a 
Laxahle income before n e t o p e r a t i n g  loss iie6tlction a;id special 
deduccbons of $19,901. 

The director determined that the evidence submitted did not 
establish that the petitioner had the ability tc pay the proffered 
wage and denied the petition accordingly. 

On appeal, counsel argues that " [ t l h e  Services's reliance upon 
three federal cases cited in its denial is rni~placed.~ Counsel 
contends that because two cf the cases were decided by the Federal 
District Court for the Southern District of New York and the other 
was decided by the Federal District Court Northern District of 
Texas, they have no bearing on the instant case because the company 
is Iccated in California. 

Counsel farther argiles that the beneficiary" enpkoyrnent will 
result in more income for the business. The petitioner does not 
explain, however, the basis for such a conclusion, For example, 
the petitioner has no",demonstrated "LhatChe beneficiary will 
replace less productive workers, transform the nature of the 
petitioner" scperation, or increase the n u d e r  of customers cn the 
strength of his reputaticn. Absent evidence of these savings, this 
statement can only be tsken as the coucsei's personal opinion. 
Conseque2tly, the Service is unable tc take the potential earnings 
to be generabLed by t h e  belaef iciary' s employment into consideration. 

The petitioner's FOPE 1120 f o r  fiscal year  front October I, 1997 to 
Septenber 30, 9 9  shows a taxable incone of -$16,341. The 
petftioner could not pay a proffered wage of $30,077.00 a year out 
of this income. 
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Additionally, the tax returns for fiscal year from October 1, 1998 
t ~ :  Septmber  3 0 .  1999, October 1. 1999 to Septemier  3 0 .  2 0 0 0 ,  an6 
October 1. 2000 to SeptemSer 3 0 ,  2001 continue to show an inability 
to pay the w a g e  offered. 

Accordingiy, af~er a review of the federal tax returns submitted, 
it is concluded r h a t  the petitioner has not established that tt had 
sufficient available funds to pay the salary offered as of t h e  
p r i o r i t y  date ot the petitisn. 

The  burden of proof in these proceedings rests solely with the 
oetitioner. Section 291 of the  Act, 8 U.S.C. 1361. The petizioner * 
has not met that burden. 

ORDER : The appea l  is dismissed. 


