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EN BEHALF OF PETITIONER: 

INSTRUCTIONS : 
This is rPre decision in your case. AII documeraks have been remrned to the office &at originally decided your case. Any 
hiartl-ier inquiry must be made to b t  oftlce. 

IS' you believe tbe law was inappropriareiy applied or the analysis used in reaching tlze hcision was inconsistent with the 
Enformation provided or with precedent decisions, you may EiIc a motion to reconsider. Such a motion must skrc &i: 
reasorns for reconsideration and be supported by any pertinent precedent decisions. Any mo~ion to reconsider. must be 
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. i03.5Qa)(E)(i). 

If you have new or additional infomation hat  you wish to have considered, you may file a motion to reopen. Such a 
motion must stare the new facts to be proved at the reopened proceeding and be supported by affidavits or  stlaer 
documentary evidence. Any motiola to reopen mst  be filed within 30 days of She decision that the motion seeks to reopcn, 
except that hilure to file before this period expires may be excused in the aiscretion of the Service wbcrc it is 
demonstrated &"rat the delay was rcasonablo and beyond the control af the applicant or petitioner. &. 

Any motion must be filed with the office that originally decided your case along with a fee of $1.10 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAMINATIONS 

Administrative Appeals ~ t t i c e u  i/ 
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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a residential construction compny. It seeks tc 
exploy- the beneficiary perv.anently in the United States as a 
painter. As required by statute, the petition is ~ccorr~panied by an 
individuzl labor certification approved by the Departmerat of Labor. 
The director determined that the petitioner had not establishee 
that it had the financiai ability to pay the beneficiary the 
proffered wage as of the priority date of the visa petition, 

On appeal, counsel submits 2 brief and additional evidence 

Section 2 0 3  ( 3 )  ( 3 )  (A) (i) of the 1v.m.igration and NaCionality Act (the 
Act) , 8 U.S.C, 1153 (b) ( 3 )  (A) (i) , provides for the granting of 
preference classification Lo qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
cs experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C . F . R ,  204.5 (g) (2) states in pertirient part: 

Ability of prospect ive employer to pay wzge. Any 
petition filed by or for an employment-based imvigran'c 
which requires an offer of err.ployrnent must be accompanied 
by evidence that the prospective United States ernplcyer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate thfs ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful. permanent residence. Evidence 
of this ability shall be either in ehe form of copies of 
annual reports, fedessl tax retilr?a, or audited financial 
statenents. 

Eligibility in thks matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted tor 
processing by as,y office within the employrent systeerr. of the 
D@part~E?nt  of Labor. Matter of Winq's Tea House, 15 I&N Dec. 158 
(Act, Reg. Conm. 1977) . Here, the petition's priority date is 
Koverrber 20, 2000. The benef fciary's salary as stated on the labor 
certification is $10.50 per hour or $21,840.00 per annum. 

The petktio~er submitted a copy of a 1393 Form 1120s U . S .  Income 
Tax Return for an S Corporation f c r  Allglass Systems, Inc .  
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On Novemher I?, 2331, the director requested additional evidence to 
establish Ehat the petitioner had the ability to pay the proffered 
wage to include t?k"l 2000 federal tax return f o r  East Coast 
~abricators. 

In response, ccunsel submitted a copy o 
Income Tax Return for f o 
and a letter from counsel which stated eha 
Fabricators is also the owner of Ablglass Systems, Inc., and as 
such can use the gross receipts of Allglass Systems, Inc .  to pay 
the beneficial-yrswage. 

  he director determined that the evidence did not establish that 
the petitioner had the ability to pay the proffered wage and denied 
the petition accordingly. The direc~or noted that "since- 

i s  an LLC, it is consieered to be a separate and 
distinct legal entity fror. its owners or  stockholder^.'^ 

On appeal, counsel submits a copy of the petitioner" 22000 Form 
1065 U.5. Return of Partnership Income which reflects gross 
receipts of $504,876; gross profit of $46,977; salaries and wages 
paid of $67,889; guaranteed payment to partners of $0; and an 
ordinary income (loss) frorn trade or business activities of - 
$325,123. 

Counsel reiterates his araument that because the two comganies 
share a conmon owner, one company can be considered the parent 
company of the other and may pledge assets to the other if 
necessary for determination of financial ability. 

Counsel" argument is not persuasive. The petitioning entity in 
this case is a corpoxa'cLon. Consequen~ly, any assets of the 
individual stockholders i~cluding ownership cf shares In other 
enterprises cr corporations cannot be considered in determining the 
petitionins corporation's ability to pay the proffered wage. See 
Matter of M, 8 I & N  Cec. 24 (BIA 1958; AG 1958)  ; Mat~er of Aphrodite 
Investments Liniked, 57 I6cN Cec. 5 3 0  (Comn. 1980) ; and Matter of 
Tessel, 17 b&N Dec. 6 3 2  (Act. Assoc. Ccrnm. 1980). 

The petitioner must show that i"Lhas the ability to pay the 
proffered wage at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent 
residence. Eased on the evidence subnitted, it cannot be found 
that the petitioner had sufficient funds available to pay the 
beneficiary the proffered wage as of the priority date of the 
petition as required by 8 C.F.R. 2 0 4 - 5  ( g )  ( 2 )  . 
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The petitioner" Farm 1065 f o r  the  calendar year 2 0 0 0  shows an 
ordinary income of - $ 3 2 5 , 1 2 3 ,  t h e  petitioner could not pay a 
proffered salary of 5 2 1 , 8 4 0 . 0 0  out of this income. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 2 9 1  of t h e  Act, 8 U.S.C. 1361. The petitioner 
has not met t h a t  burden. 

ORDER: The appea l  is dismissed. 


