
U.S. Departmeat of Justice 

Tmrnsgral~on a d  Naxuraliza~ion Service 

OFHCP; OF ADMINISTRATIVE APPEALS 
42.5 hye Srrect N W 

t.T,cizf Gs ,+,.  it!^ : ( t  .d-;sx*ri:,?@ 6;*-~ U U B ,  3rd F/oor 
> I 

zi. 3 -* I Wudirshine~nra. D.C. 20536 

File: WAC 01 27'7 57547 Office: California Service Ccntcr 

Petition: immigrant Petition far Alien Worker as a Skilled Worker or Professional Pursuant to 8 203(b)(3) of the 
lmrnigraeion and WarionaIiry Act. 8 U.S.C. % 153(b)(3) 

iN BEHALF OF PETITIONER: 

INSTRUCTIOYS: 
This is the decision ie; your case. A61 documents have been returned to the office that origanally decided your case. Any 
further inquiry must be made to that oft2ce. 

If you believe bhc law was inappoprfately appkicd or the analysis used in reaching the decision was inconsistent with the 
informadon provrded or with precedent decisions. you may file a motion to reconsider. Such a motion must statc; the 
reasons fox rcconsiderariogt and be supported by any pertinent precedent gecisions. Any motion to reconsider must be 
filed within 30 days of the decision hat h c  motion seeks to reconsider. as required under 8 C.P.R. 103.5ja)/l)/l). 

Ht you have new or additional Infomadon &at you wish to have considered, you may iyfilc a motion to reopen. Such a 
motion must state the new hcss to be proved at rhe reopened proceeding and be supported by affidavits or other 
documenary evidence. Any motion to reopen most be 5led within 30 days of the decision &at the motion seeks to reopen, 
except that failure to file before this period expires may be excuscd in the discretion of the Service where it is 
dcmonsirated &at h e  delay was reasonable and beyond the control of the applicank or pctitlaner. @. 

Any motion must be Eiled with the office that origtnally decided your case along with a fee of $110 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER. 
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DfS@USSIDN: The preference visa petition was d e r i i e d  by t h e  
Director, California Service Center, and 1s now before t h e  
Associate Comn;llssioner for Examinations on ap~eal. The appeal  will 
be dis~issed. 

The petitioner is a school. It s e e k s  to employ the beneficiary 
permanenfly in the United States as a preschcol teacher. As 
required by statute, the petition 13 accompanied by an inaividual 
labor certification approved by the Department of Labor. The 
director determined that the petitioner had not established that it 
had the f islancial ability to pay the beneficiary che prcf fered wage 
as of the prioricy date of the visa petition, 

On appeal, counsel submits a brief and additional evidence. 

Section 203 (b) (3) (A) (i) of the T~r~~~.igzratiour and Nationality Act (the 
Act) , 8 U. S.C. 1153 (b) (3) (A) (1) , provides for the gz-anring of 
preference clzssification to qzalified immigrants who are capable,  
at the time of petitioning for classif lcation urrder this paragraph, 
cf performing skilled labor (requiring at least two yesrs training 
or experience), not of a tevL90rary o r  seasonai =at&, for which 
q~alifled workers are not available in the United States. 

8 C . F . R .  2 0 4 . 5 ( g )  (2) states in pertinent part: 

Ability of prospective employer to pay wage. Ally 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accorr.panied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner must dernocstrate this ability at the tine the 
priority date is established azd ccneinuing u n t i l  the 
beneficiary obrains lawful permanent reskdence. Evidence 
of this ability shall be e i t h e r  in the form of copies of 
annual reports, federal  tax returns, or audited financial 
statements, 

Eligibility in this v.at ter  hinges on the petitioner's a b i l i t y  to 
pay rhe wage offered as of che petition" prioricy date, which is 
~ h e  date the req~est for labor certification wi l s  accepted for 
processing by any otfice w 1 ~ k l i . l ~  the enploynent system of the 
Department of Labor. Matter of Winq's Tea House, 16 I L K  Dec. I58 
(Act. Reg. o . .  1977) . E e r e ,  the petition's plriori~y date 5s 
Aprli 2, 2001. The beneficiary's salary as stated on the labor 
certification is $13.20 per  hour or $27,456.00 per annwr.. 

Counsel initially s ~ b ~ i t t e d  i l l s u f f i c i e n t  evidence of Lhe 
petitlor?errs ability tc pay .eke wage offered. On December 19, 
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2 0 3 1 ,  the director requested additional evidence of ehe 
petitioner's ability to pay the proffered wage. 

In response, counsel submitted an ucdabed copy of the petitioner's 
Form 941 Employer's Quarterly Federal Tax Returr. for one quarze r ,  
copies of Form DE-6 f o r  10 em?loyees, W - 2  Wage and Tax Statements 
for 13 employees, and a copy of the petittoner's W-3 Transmittal of 
Wage ar?d Tax Statements for 2001. The W-2 for the beneficiary 
showed she was pald  $17 ,072 ,89  in 2001. 

The director determined that t h e  documentation was insufficient to 
establish that the petitioner had the ability to pay the proffered 
wage and denied t h e  p e t i t i o n  accordingly. T h e  d i r e c t o r  noted that 
the petitioner failed eo submit federal tax returns or audited 
financial statemenLs as requested in the Reguest f o r  Evidence. 

On appeal, counsel argues that: 

The Service in its denizl stated t h a t  the petitioner did 
not conply with the Service" request and subrnitted only, 
"CW-2 forms for 14 err,ployees and DE-6 forms for 10 
employees - for one quarter. " There were 13 W-2 forms 
provided (not 14, as stated by the Service). Such fcrms 
evidence t h e  wages paid izo the petrtioner" employees for 
the year 2001. Also, the peti~ioner provided Form W-3 
showang tocal wages paid for the year 2001. Even though 
the petitioner provided DE-6 fcrms for only one quarter, 
t h e  remainrng three qua r t e r s  are refleceed in the W-2 
forms. 

The petitioner has submitted no persuasive documentation to 
establish that rE had che financial abiltty to pay the proffered 
wage at the time of Eiling of the petition, The petitioner has 
provided scant evidence khhat it is a m e m b e r  of the California 
Southern Baptist Convenzian (one letter only) ; it has not provided 
any evidence that the California Southern Baptist Convention has 
the ability to pay the proffered wage (annual r epor t  f o r  2 0 0 1 ,  form 
99C [if available] , budget, ete.) ; and it has not shcwn that the 
job offered would generate additional income with which the 
b e n e f r c l a r y  could be paid. 

AccordingIy, after a review of the evidence s;ibrnir.eed, it is 
ccncliaded that the petiticner has not established that x t  had 
sufficient available fuads to pay the salary offered at the rime of 
filing of the petition and continuing to present. 

8 C.F.R. 204.5(g)(2), already quoted above in p a r t ,  s ~ a t e s  that: 
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Evidence of this abf lity [to pay the prcffered wage] 
shall be either in the £crrr.of copies of annual reports, 
federal tax r e t u r n s ,  or audited fixancia1 statements. 

= . . In appropriate cases, additio~al evidezce . . . may 
be submitted by the petitioner. 

Accorciingly, after a review of the doc~nentazlon fxrnished, it is 
concladed t k a t  the petitioner has r o t  established t h a t  it had 
sufficient available fuzds to pay the salary offered as of t h e  
prlor~ty date of the petition. 

The burder, of proof in these proceedizgs rests solely with cke 
pezlciorer. Sectioz 291 of t h e  Acc, 8 W.S .C. 1361. The petitioner 
has not met t h a t  burden. 

ORDER : T h e  appeal is dismissed. 


