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EN RE: Petitioner: 

Beneficiary: 

Petieic~o: Imanigr~ne Petition for Alien Worker as s Skilied Worker or Professicsnnl Pursua~rt to $ 203@)(3) OF "the 
Itnmigrztian wnd N~ticlaiality Act, 8 U.S.C. 1 I53fi)/3) 

IN BEHALF OF PETITTONER: 

HNSTW UCTEBNS: 
This is the decision in your case. All docutnenrs hsve been returned to the office that origi~raily decided your case. Any 
g'rarther inqniry must be ~raade to that tr$-fice. 

If ydmu believe the Iaw was i~tilpprapriateIy appilad cat. the analysis used in reeching the decision was inconsistent with rI~e 
infortnation provided or with precedent decisions, you rnay file a motion tta reconsidez. Such a motion mrast stzte the 
reason6 for reconsideration land be supported by any pertinent precedent decisions. Any tncaticsnl to reconsider must be  
filed wiehia 30 days of the decision that the motion seeks to reconsider, 21s required under 8 C.F.R. 103.5(a)(l)(i). 

If yon have new or additioital i~~f~rnrnnstion that you wish to httve considered, you may file a inoddan to reopen. Srsc1-r a 
motion must state the new faces to be proveri at the reopened proceeding and be supported by aff2kidsvitq or tather 
documentary evidence. Any motion to reopen must be 61ed within 30 days of the hiecisiodi that the tnokion seeks to reopen, 
except thzt failrare to file before el-iis period expires Inxy be excused rn the dtscratiot~ of the Service where it is 
darntsnstrated that the delay was reasanitbie arad beyond the control of the &ppIicant or petitioner. @. 

Army zrnoeio~l ~gaust be t:Ied with the oftice tllat c~riginaBIy decided your case along with h fee of $1 10 9s  required unclear 8 
C.F.R. 803.7. 

FOR THE ASSOCIATE COMMlSSIONER, 

Administrative Appeals Office U l2 
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Df8C088ION: The preference visa petition w a s  denied by the 
Director, ~ e b r a i k a  Service Center, and fs now before the Asssciate 
Cgsmmiss i e sne r  f o r  Examinations on appeal. The appeal 1 1  be 
dismissed. 

The petitioner is a bakery and pastry shop, it seeks to emplay the 
beneficiary permanently in the United Stakes as a braad and pastry 
baker. As required by statute, the petition is accompanied by an 
individual labor certification approved by $he Department  of Labor, 
The director d@termfned that $he petitioner had not established 
that it had t h e  financial ability ta pay t he  beneficiary the 
proffered wage as sf the priority date of t h e  v i s a  p e t i t i o n .  

On appeal, the petitioner submits a s ta temank and additional 
evidence. 

Section 2 0 3  ( $ 8  ( 3 )  ( A )  (i) of the Immigration and f a a k i o n a l i t y  A c t  (the 
Act) , 8 U, S ,  C. 1 x 5 3  (b) ( 3 )  (A) (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time sf petitioning for classification under this paragraph, 
of performing skilled labar  (requiring at least two years training 
or e x p e r i e n c e ) ,  not of a temporary or seasonal nature, for which 
qualified workers are not available in the united State?. 

8 C , F , R ,  204 ,5  ( g )  (2) states in pertinent part: 

AbiHity sf prospective empboyer &o pay w a g e ,  Any 
petition filed by or f o r  an employment-based immigrant 
which requires an o f f e r  of employment must be accompanied 
by evidence t h a t  the prospective United States emplayer 
has t h e  ability to pay the proffered wage, The 
petitioner must demonstrate this ability at the t i m e  the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
sf this ability shall be either in t h e  farm sf eopies of 
annual reports, federal tax returns, or audited financial 
stakernew&s, 

EligfbfEiQy in this matter hinges on %he petitionerrs ability to 
pay t h e  wage offered a s  of the petitionus priority date, which is 
t h e  date $he request fa r  labor certification was accepted Ear 
processing by any office within the employment system of the 
Department of Labor. Matter of Winafs Tea Rouse ,  16 I&N D e c ,  158 
( A c t .  Reg, Cornm. 1 9 7 7 ) .  r e  the petitionb& priority date is 
December 19, 1997, The benef iciaryus salary as stated on the labor 
certification is $12.82 per hour or $ 2 4 , 6 5 5 . 6 0  per annum, 

Counsel submitted copies of the petitionerus 1998, 1999, and 2 0 0 0  



Porn 112oS U . S ,  Income Tax R e t u r n  for an S Carporation, The t a x  
r e t u r n  far 1998 reflected gross receipts of $590,249; gross profit 
of $ 3 2 2 , 5 2 5 ;  campensation of officers of 937,700; s a l a r i e s  and 
wages paid of $47,048; and an ordinary income (Loss) from trade or 
business activities of $16,455, The tax return far 1999 refkected 
gross receipts of $640,593;  gauss profit of $ 3 6 7 , 5 6 0 ;  compensation 
of officers of $416 6 0 0 ;  salaries and wagss paid of $59,521; and a n  
ordinary income (loss) from t rade  or business a c t i v i t i e s  of - 
$14,430, The tax return for 2 0 0 0  reflected gross receipts of 
$601,521; gross p r o f i t  of $281,589; cornpensakion of off i ~ e r s  of 
$41,600; salaries and wages paid 636 $52,520; and an ordinary income 
(Lass) from trade or business activities af -$1,565. 

The d i rec tor  determined t h a t  the evidence did not establish that 
the petitioner had the ability to pay the proffered wage and denied 
the petition accordingly. 

On appeal, hsszanael argues that the Service i d  n o t  taka into 
account the compensation paid to t h e  corporate officers in 
determining the petitioneras ability to pay t h e  wage offered. 

csunse18s argument is not persuasive. The petitioning entity in 
this case is a ~orporatian. C o n s e q u e n t l y ,  any assets of &he 
individual stockhold@rs including ownership of shares  in o the r  
enkerprises or corpora t ions  cannot be considered in d e t e r ~ n i n i ~ g  the 
petitioning corpora t ionf f s  abilfey to pay the proffered wage, See 
Matter of M, 8 Z & N  Dee, 24 (BIB 1958; AG 1958) ; Matter of W~hrodite 
Investments L i m i t e d ,  17 I&N D e c .  5 3 0  (Comm. 1980) ; and Hatter of 
Tessel, 17 I & N  Dec. 6 3 1  ( A c t ,  Aesoc, Csmm, 1980). 

The petitionerBs tax return for  calendar year 1998 shows an 
ordinary income of $16,455,00= The petitioner could not pay a 
salary of $ 2 6 , 6 6 5 . 6 0  a year o u t  of this income, 

The  1999 and 2000 federal tax returns c o n t i n u e  to show that the 
p e t i t i o n e r  faeked the ability to pay $he proffered w a g e .  

The petitioner must show -$Rat it has the ability to pay the 
proffered wage at the time the priority date is established and 
c o n t i n u i n g  until t h e  beneficiary obtains lawful permanent 
residence, 

Accordingly, after a review of the federal t a x  returns, it is 
concluded that the petitioner has n o t  established that it had 
sufficient available funds to pay t h e  s a l a r y  offered as of the 
priority date of the petition and continuing ko present, 
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The burden of proof in these proceedings rests s o l e l y  w i t h  the 
petiticner. Section 291 af the Act, 8 U . S . C .  1361. The p e t i t i o n e r  
has not me& t h a t  burden. 

ORDER: The appeal is dismissed, 


