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EN BEHALF OF PETITIONER: 

INSTRUCTIONS; 
This is &e decision in your case. Ail documents have been returned eo the o@ce that originally decided your case. 
Any further inquiry must be made to thzt office. 

If you believe the law was inappropriateiy applied or the analysis used in reaching h e  decision was inconsistent with 
the informalion provided or w i h  precedent decisions, you may lire a motion to reconsider. Such a motion mast state 
h e  rcasone for rcconaidcration and be srr-pportcd by any pcrtinenr precedent decisions. Any motion to reconsider must 
be filed within 30 days of the dccisron &at &sr motion s c c b  to reconsider, as required under 8 C.P.R. IC3.5(a)(lj(E). 

If yotl have new or adri~lisnal information &at you wish to have considered. you may kile a motion to reopen. Such a 
motion must state the new Facts to bc proved ar the reopened! proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen must be B%cd within 30 days of tkie decision tlwt the motion seeks to 
reopen, except that BiEure zo iiie herore this period expires may be excused in the discretion af the Service where it is 
demonstrated that the delay was reasonable and beyond fhe control of the applicant or petitioner, & 

Any motion must be filed with the office that origiraaily decided your case along wia a fee of $1 10 as reqnircd under 
8 C.F.R. 103.7. 

FOR T I E  ASSOCIATE COMMISSIONER, 

Adminisrrstlve Appeals Office u 



DISCUSSIOK; The en?ployrr.ent-based preference visa petition was 
denie6 by the Director, Vermont Service Center. The director's 
decLsion to deny the petition was affirmed by the Associate 
Commissioner for Examinations cn appeal. The matter is now before 
the Associate Commissioner on a motion t o  reopen. The motion will 
be granted ,  The petition will be denied. 

The petitioner is 2 gas station. It seeks to enploy the 
beneficiary permanently in the United States as an auto mechanic. 
As required by statute, the petition is accompanied by an 
individual labor certificatiosl approved by the Department of Labor. 
The director determined that the petitioner had not estahlishea 
Lhat i t h a d  the r ' inancial  ability tc pay the beneficiary the 
proffered wage as of t h e  priority date of the visa petition. The 
Associate Commissioner affirned this determination on appeal. 

On motion, counsel submits a brief and additional docxmentation. 

Section 2 0 3  ( 3 )  ( 3 )  (A) (i) of the I~xr~igration and Nationalizy Act; (the 
act), 8 V.S.C. 1153 (b) (3) (A) ( $ 1 ,  provides for the grantilag of 
preference classification to qualified imnigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experFence), not of a temporary or seasonal nature, Ecr which 
qualified workers are not available in the United S t a t e s .  

8 C.F.R. 2 0 4 , 5  (g) (2) states in perticent p a r t :  

ab_di_ity of prospective employer to pay wage. Ankr 
petition filed by or fcr an employment-based immigrant 
which requires an offer of employment must be accompanied 
by evi6ence t h a t  the prospective U n i t e d  States enplcyer 
has the ability to. pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and contiming until the 
beaeficiary o b t a i n s  1 a w f - d  permahlent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges cn the petiticner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labcr certification was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter cf Wins" sea House, 16 I&N D e c .  15t3 
(Act. Reg. ConyL. 1977) . Here, the petition's priority date is 
February 12, 1996. The beneficiary's salary as stated. on the labor 
certification Is $ 1 8 . 7 C  per hour or $38,896.00 per annurn. 

The Associate Commissioner af f krmed the director's decisior? to deny 
the petitioz, noting that t h e  petitloner had nct submitted evidence 
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of i ts  abiZity to pay the proffered wage as of the filing date of 
the petition, 

On motion, counsel submits a copy of the petitioner" 1996 Form 
1120S U.S. Income Tax Reeurn for an S Corporation and argues that: 

The anenaed 1 9 9 6  ~ a x  return of the petitioner corpora"'  on 
shows additional Income not previously reported on the 
petitioner" 1196 tax return and shows rhat rhe 
petitboner paid the beneficiary that year cronsiste~t with 
the pezitioner" sponsorship of the beneficiary. 

Co~nsel further states that " i t j h i s  return was filed with IRS last 
week. " 

There is no evidence in the record which verifies that a Form i120X 
was actually filed with the Internal Revenue Service. Absent 
verification that the Form 1120X was filed with the Internal 
Revenue Service as an amended return, it has simply been altered 
rather ",an aarnerided. The petitioner has not shown how the 
initially submitted return was in error and has not explained the 
basis for ,fie changes to the re-;urn. It is incmhen-, upon the 
petitioner t o  resolve any inconsistencies in the record  by 
independent objective evidence, and attempts to explain or 
reconcile such inconsistencies, absent competent objective evidence 
pointing to where t h e  truth, in fact, lies, will not srrffice. 
Matter of Ho, 19 I&N Dec. 5 8 2  (BLA 1988), 

Counsel's argument is not persuasive. The only difference in the 
Form 11205 submitted with the peririon arid the Form 1120s si-abritted 
on appeal is in the arnoiint of gross receipts. The t ax  form 
submitted with the petition shows g r o s s  receipts of $ 2 8 6 , 8 8 4 ,  while 
rhe tax form szbmitted w i r h  the appeal shows gross receipts of 
$ 3 2 3 , 3 8 4 .  The fact remains that the tax returns both show an 
orainzsy income of $ 2 , 4 5 1 .  The petitioner could  not pay a salary 
of $38,896.00 a year out of this figure. 

12 addition, the tax return for calendar year 1997 conti~ues to 
show an inability to pay the wage offered. 

The petitioner m ~ s t  show chat  it has the ability to pay the 
proffered wage at the ~ i m e  the priority date is established and 
con:inuirg uztil the beneficiary obtains lawful permanext 
residence. aased on the evidence submitted, it cannor: be found 
that t h e  pet2tiozer had sufficient funds available to pay the 
beneficiary the proffered wage as of the priority date of t h e  
application f o r  alien er.ployment certification as requi red  by 8 
C . Z . K .  2 0 4 . 5 J g )  1 2 ) .  Therefore, the petition may not be approved. 
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The burden of proof ir these proceedings rests solely w i t h  t h e  
petitioner. Bectior. 2 9 1  of the Act, ti iT.S . C .  1361. The petiticner 
has not sustained that burden, 

ORDER : T t e  Associate Commissioner's decision of November 15. 
2001, is affirmed. The petltion is denied. 


