
OFFICE OF ADMiiViSTRATIVE APPEALS 
425 Eve Slrter N. W. 

Office: Vermont Scrvicc Center Date : 

Peeilion: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to 5 203(b)(3) ot the 
Immigration and r\iarionalicy Act, 8 U.S.63. 1 153(b)(3) 

INSTRUCTIONS: 
Tl~is is the decision in your caw. All documents have been reurged a0 the ofilce &at origisially dccided your case. Any 
hrthcr i~quiry  must be made to &at office. 

If you beiieve h c  law was inappropriareiy applied or the analysis used in rcaching the decision was inconsisrent with the 
information provided or with prcccdenr decisions, you may file a motion to reconsider. Such a motion musr state the 
reasons for reconsideration and be srrpporfcd by any pertinent precedent decisions. Any motion to reconsider must Re 
filed witbira 30 days of the decision &at the motion seeks to rcconslder, as required under 8 C.F.R. 103.5(a)(l)(i) .  

If you have new or additional information '&at you wish to have considered, you may fWle a motion to reopen. Such a 
motion must s&Le the new facts to be proved at the reopened p~~ceediblg and be supported by affidavits or other 
documemary evidence. Any motion to reopen must be Bled wihkn 30 days of the decision that &e motion seeks to reopen, 
except that hilure to Pile before this period expires may be excused in the discretion of thc Service where it is 
demonstrated ha t  h e  delay was reasonable and beyond h e  control of the applicant or peciticaner. 6. 

Any motion must be filed with rhc off?ce that originally decided your case along with a fee of $110 as required under 8 
C.P.R. 103.7. 

FOR THE. ASSOCIATE COMMISSIONER, 
E;XAMINATIONS 

/- 



DISCUSSEON: The preference visa peti~ion w a s  de~ied by the 
Girector, Vernon~ Service Cezter, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
disnisseii. 

The petitioner is a restaurant, It seeks to enplay the beneficiary 
permanently in the United States as a specialty chef.  As required 
by statilte, the petition is accompanied by an individual labor 
cestificatioz approved by the Department of Labor. The director 
determined that the petitioner had not established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
the prioricy date of the visa petition. 

On appeal, counsel scbmits a brief a ~ d  additional evidence. 

Section 203 (b) (3) (A) (it of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 11153 (b) (3) (A) (i) , provides for 'che granting of 
preference classification to qualified innigrzints who are capable, 
at the time of petitioci~g foz  classification under this paragrap?., 
of performing skiiyed labor ( r e q ~ i r r n g  at least ewo years training 
or experience), not of a temporary or seasonal nature, for whrch 
q~alified workers are noE available in the United States. 

8 c . F . ~ .  2 ~ 4 ~ 5  (g) ( 2 )  states in pertinezt part: 

Ability of prospective employer to pay wage. Any 
petit203 filed by or for an employment-based inmigrant 
which requires as, o f f e r  of employnext rn~cst be acccmpanied: 
by evidence that the prospective Gni~ed States employer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time ehe 
priority date is established and continuing until the 
henefxciary obtains lawful pearrnanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax setarns, or audited financial 
statements. 

Eligibil~ty in this matter hinges on the petitioner's ability to 
pay the wage offere6 as of the petition" priori~y date, which ss 
the date the reqiiest for labor certification was acceptecl for 
processing by any office within e;he employment systern of the 
Department of Labor. Fatter of Wins's Tea House, 1 6  Z&N Dec. 158 
(Acr ; .  Reg. Cornrn. 1 9 7 7 )  . Here, the petition's priority date is 
January 12, 1998. The beneficiary's salary as stated on the labor 
certification is $ 4 0 0 . 4 0  per week or $20,820.80 per annum. 

Counsel initially submitted copies of the petitioner's 1997, 1998, 
a ~ d  1999 2120 U . 3 .  Corporation Income Tax Return. The tax retvrn 
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for fiscal year from May 1, 1998 thro~gh April 30, 1999 reflected 
gross receipts of 5278,557; gross prof it of $163,178; compensation 
of officers of $8,030; salaries and wages paid of $39,254; and a 
taxable ir,ccr;le before net operating loss deduction and special 
deductions of $6,282. The tax retxrn fcr fiscal year from Kay I, 
i999 through April 30, 2000 reflected gross receip~s of $266,423; 
gross groflt cf $157,814; comgensatlon of officers of $6,050; 
saLa-ries and wages paad of $42,743; and a tzxabie income before net 
operating loss deduction and special debxctions of $ 2 , 0 7 9 .  

O n  August 1 4 ,  2 0 0 1 ,  the director requested additional evidence to 
establish that the petitioner had the abiliEy KO pay the proffered 
wage. 

In response, cc~nsel submitted a letter from the petitioner's C3A 
which stated, in pertinent part: 

The availability of tirnds is based upon depreciation, cax 
and projected gscss revenue increases of 1 0 - 1 2 % .  In 
addition to taxable income of $ 2 , 0 7 9 . 0 0  reflected in the 
1999 taxes, depreciation amortization of $5,173 is 
available, The liqutdity of $7,252 in 1 9 9 9  in addition 
to projected aross receipt increases will exceed $21,000. 

In determining the petitioner" ability tc pay the proffered wage, 
the Service will examine the net income figure reflected on the 
petiticner's federal income tax return, withcut consideration of 
depreciation or o t h e r  expenses. Reliance on federal incone tax 
returns as a basis for determining a petitioner's ability to pzy 
che prcffered wage is well-escaablished by both Service and judicial 
precedent, Elatos Restaurant Corg, v. Sava, 632 F-Supp. I C 4 9 ,  1054 
(S.D.N.Y. 1986) (citing Tonqataprr Woodcraft Hawaii, L t d .  v. 
Feldman, 736 F.2d 1305 ( 9 ~ h  C4r. 19S4); see also Chi-Fenq Chanq v. 
Thcrnburqh, 719 F.Supp. 532 (N.D. Texas 1989); K . C . P .  Food Ca., 
Inc. v. Sava, 6 2 3  F-Sugp. 1080 (S.D.N.Y. 1985) ; Ubeda v. Palmer, 
539 F-Supp. 647 ( N . D .  ill. 1982), aff", 703 F.2d 571 (7th Cfr. 
1983). In K C  Food Co., Inc .  v. Sava, the court held the 
Service had properly relie6 on the petitioner" set income figure, 
as stated oc the petitioner's corporate income tax returns, rather 
than the petitioner's gzoss income. 623 F. Supp. at 1084. The 
court specifically rejected the argument that the Service should 
have considered incone before expenses w e r e  paid rather than net 
income. Zinally, there is no precedent that would allow " t h e  

petitioner to :ladd back to net cash Lhe depreciation expease 
charged for the year." Chi-Fen4 Chaw v. Thornbursh, 719 F.Supp. 
at 537; see also Elatos Restaurant COPD, V .  Sava, 632 F.Supp. at 
1C54. 
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The CPA f u r t h e r  argues that t h e  beneficiary" employment will 
result in m o r e  income f o r  the business. The CPA does not explain, 
hcwever, the basis f o r  such a concrlusion. For example, the CPA has 
not  demonsrrated that the beneficiary will r ep lace  less produlctive 
wcrkers, transform t h e  nature of t h e  p e t i t i o n e r "  soperation, or 
increase the nunher of customers on t h e  strength of his reputation. 
Absect evidence of these savings, this statement can on ly  be caken 
as  t h e  CPA% personal opinion. Consequenzly, the Service is unable 
to take rhe potential earnings to be generated by the beneficiary's 
err.ploynent intc consideration. 

The di recror  determined that t he  evidence submit~ed did not 
establish that the petitioner had the ability to pay the proffered 
wage ane denied ehe petition accordingly. 

On appea l ,  coansel argues that " t h e  Center Director erred using the 
$400.40 per week fiqure as .the proffered wage rhac t h e  employer had 
to meet -in 1998 w h & ~  t h e  erriplo?erc only o f f e r e d  $250 per week the2 
and the $403.40 figure did not cone i n t o  play until August 200C.f9 

Counsel" argument is not persuasive. The petitioner" Form l12C 
for fiscal year from May 1, 1998 chrough April 30, 1999 shows a 
taxable income of $ 5 , 2 8 2 .  The p e t i t i o n e r  ccuici not pay a prof felred 
wage of $ 2 0 , 8 2 0 . 8 0  a year oxt of this income. 

The petitioner mast show t h a t  it had the ability to pay the 
proffered wage as of t h e  p r i o r i t y  date of the p e t i t i o n  and 
continuing u n t i l  the  beneficiary ob ta ins  lawful permanent resident 
stat-&. See 8 C . F . R ,  2 0 4 . 5 ( g ) ( 2 ) .  

~ccordingly, after a review of the feders l  tax r e t u r n s  szbmitted,  
i t  i s  concluded t h a t  t h e  petitioner has not  established that it had 
auff i c i e n t  available funds t o  pay the s a l a r y  offered a t  the time of 
filing of tke petition, 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 2 9 1  of the A c t ,  8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER : The appeal i s  dismisseii. 


