
XJ,S, Department of Justice 

~g~7;~ij";..dz,~;c ,<,A, ;-.. --,. "3w~>".;.,k:, v ,'r7, $?..A. <--z*; *..- .-; ,A,,a 2 
.F .;. . ." . ' ' ...,. -! .: ;,,-::",;.'? <; 

,-* < ~ f s ~ g : " ~ : ~ $ f ~ ~  $$ $22~; ,~@? $*- ,- " FT -*" * <.. 
2~ x*;.d3z$;;; <,-:: ," . z,,e,. ,": 

2. . -- - .." 

OFFICE OF ADMIA';~STRA TIVE APPEP.I.S 

425 Eja Srrefr N. W. 
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Mioshiilgaon, D.C'. 20535 

1 :  WAC 01 282 59819 Office: CALIFORNIA SERViCE CENTER Date: 

IN RE: Petitioner. 
ncnriiciary : 

Perition: Trnrnigrant Petition for Pilien Worker as a Skilled Warkcr trr Progessionat P i r s u a ~ ~ t  to 8 203(b)(3) of rhu 
Immigration and Ht'aiionaliiy ACE, 8 1J.S.C. 1 153(b)(3) 

INSTRUCTIONS: 
'T'his is thc decision in your case AII docurncnts have been returned tn the oftice that originally decided your case. 
Any further inquiry milst be made to that o f  ice. 

E f  you believe fhe Iaw was inappropriately applied or the analysis used in reaching the decision was Hnconsrs~ent with 
the inksmalion provided nr with prrccdcnt decisions, you may file a moeion to ~cconsidcr. Such a motion milst siak 
h e  reasons lor reconsideration and bc supporwd by any pertlrlenrt precedent decisions. Any xotinr, to reconsider must 
bc fired within 30 days of the decision that the motion seeks to reconsider, as required under 8 6: F.R. I03.5(a)ji)(i). 

If you lhave new or additional information that you wish to have considered. you may Iiie a motion to reopen. Such a 
inotio~l rnrrsr state the new Facts 10 be proved at the rcopencd proceeding and be supported by affidavits or oiher 
documentary evidence. Any moiian to reopen must he filed within 30 days of the decision chat Lhc motion sceks to 
rcopcn, rxcepr that hilure to tile beibre this period expires may be excuser? in &u discretion of &c Scrvicc where it is 
dernonsrratt.6 h r i r  the delay was reasonable and beyond the control of tile appiicarat or petiriorrer. Id. 

Any motion must be filed with the office that originally decided your case along wid1 a fee of $I IO as required under 
8 C.F.R. 103.7. 

FOR TlIE ASSOCIATE COMMISSIONER. 

Administrative Appeals ~ f f i c L J J  
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DISCUSSION: T L I ~ e  ' ,  preference v j s a  pe-lkt ion w a s  denied Sy  the 
i l i r e c t o r ,  CaiiForn1.s: Service Center ,  and is now becore t h e  
Associate C o c s . i s s i c ~ e r  for Examinarions on appeal., The ap2eal will 
be disnissed. 

r 7 '  L5e De2itiose; IS a r e s t a u r a n t .  It s z e k s  to eY.plcy the b c z e f i c i s r y  - - pcrr ; ,a ; le~t iy  in t h e  uni-led States as a f o r e i g n  food spec j . a l ty  ccok, 
As required by statute, t h e  petiti.05 is acconpanied by an 
indivicklak labor c e r t i f i c a t i o n ,  the Appi . ica t ion  for A l i e n  
Es.plcynent Certific~tion (Form !?"A 756) , approved b y  t h e  Departrnecr 
of Labor .  

Sectioc 2C3 (5) (3) (A) (i) of the Tnxigration a26 Nztionall L y  Act:  ( t h e  
Act), 8 U. S ,C, 1153 (5) ( 3 )  (A)  (i) , prov ides  Zor h e  qrzntj.ng- of  
p r c f e r e ~ c e  c i . a s s i f i c a t i o n  'in q.;aLir'ied i n n i g r a n t s  wko are capable, 

* ? %  

at the t ime cf ~etltianlng f o r  c i a s s i r ~ . c a t i o n  under  t h i s  paragraph, . . 
of pcrr'orrcirig s k i l i . e d  labor ( r e q u i r i n g  a t  least tczc y c s r s  t r a l c ~ n g  
o r  e x p e r i e z c c ) ,  noi. of a tenporary or seasonal nati:re, fcr  which .. .  . 
q u ~ l i . f i e d  workers  are  not avariabie In t h e  Uni ted  States, 

8 CFR 2C4,5 ( q )  (2) stzces i~ pertinerut part: 

IFji7ity of pro:;gect.ive e~rpioyer tc; pzy wage. h~ 
pet  i tiel-?_ flied by o r  Cor an e ~ ~ g ! . o + p ~ e n t - b a d  ivn-igrant  
which r e q u i r e s  an o" ,~er 02 errpl.oy~:er_t n u s t  be 
accuxpar,i.ed by  evidence that .the proupeckive Un~ted 
CL. . , L . g ~ e s  .-.* e~ployer hss the a b i l i t y  t o  pay the  pro:-fered 

tr , t wage.  he pe[; l l : icner  n ~ s t  den.cnstrate this ability at 
t h e  t i m e  t h e  priority dake is es-labli-shed arld ccntinulng 
uptil t h e  b e n e f i c i a r y  o b t a i n s  iawfui pzrrLaxcnt . . res;ner,ce. Evidence cf i;k?..s a b j ~ l i t y  shall be either i.r, 
the form of copies of annual reports, f e d e r a l  tax 
r e t u r n s ,  3r z u d i t e d  fir:anciaj. statements. 

Eligibility i r ~  t h i s  m a t t e r  t u r n s ,  in part, on the p e t F t i o n e r F s  . -  . ,  
abllhty t o  pay the wage o2fered as of the p e t i t i o n ' s  p r i o r i t y  date, 

L -h w5ich i s  L L ~ ~  d a t e  the r e q u e s t  for l a b o r  c e r t i f i c a t i o n  was accepted 
f o r  p r o c e s s i n g  by any office w i t h i n  t h e  e m p i o p - c ~ t  systen of  the 
Department of  Labor. F a t t e r  of  win^" T T ~  E o s s , ~ ,  16 1 5 N Uec, 159 - -  (Act. %;;cg, COY~. i977). ,iierc, the petition6s prierity date i s  
Septerher 23,  1997, rn . ~ k e  - benef ic l . a ryqs  s a l a r y  2s stated or the 
labor certification i s  $11.55 per hour o r  $ 2 4 , 0 2 4  per  y e a r ,  

The p e t i t i o n e r  1 s a b n i t t e d  hsuf ir'icient evidence of its 
ability to pay the proffered hiage as 01 the p r i a r i . t y  date arbd 

L' c o ~ ~ t i n u i n ~  uneil  be beneficiary obt-. '  =... ns i2wful pe_rmment 
resicierce. Or1 January 7, 20S2, the director requested fcdera i  ?ax 
r e a r m  frax I997 i n  ~ h e  present, q-da r t e r ly  wage reports Eor the 
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l a s t  foi l r  qi-arters! a n d  the job  t i l t l e  and buties of each  e ~ ~ p i o y e e  
on the reports (Form 1-79?) , 

p e ~ -  ;Itioner subz i t t ec !  cop ies  of  its 1957, 3.998, 9 ,  a ~ . d  2200 
u,S. I~divi&~-' - k'orr~ iC4C ?' 

r-7 
C ~ L  L ~ C O T L ~  ~ Z X  Returcs, n7* a 

L director 
deteermined that, for r_o year, did the ad jxs ted  g ross  incoxe,  nct 
p r o f i t ,  o r  waqes paid equal sr exceed rhe proffered wage, r 7 7  --. 1,ie 
ciircc',or cczzckuded t h a t  the eviderlce clid 2ot establish tka', thc 
petirioner had the abilizy to pay the proffered wage at the 
p r i o r i t y  d a t e  and c c r t i n u i n g  t o  t h c  present ar,d denied th .2  
pet i  t i . 3 ~ ~  

On appeal, the petitioner states in full, 

In the i2comc taxes w c  did not prove t h z t  i can pay t h e  
salary b1;t I d3 have the enought (sic) to pay t h e  s a i . a r y  
- io the alien Secdl~se we have rr.ar_y ( s i c )  in the bank 

. because we wlri ~nvest on a new restaura (si.c) very soar1 
LC the bank I have t h e  amc~nt of $ ( s i c )  

' ,2 Piease f e e l  free to verify this rn~ormatlon if you need 
t;o . 

The petiEioner subrr,its on appeal 2 bank stztement of March 30 . . ~ h r s ~ q 5  Aprrii. 30, 2302, re f iec t i r lg  an endi-r,g 5alance of $64,641-73. 
T l h i s  evidence is not persuasive. 

Even tnoxqh t h e  pe-litl.oner scbrri.it.ted its corc~~erc i a l  b a ~ k  statene~t 
as cviderce t h a t  i.t k c ?  suz'ficierr~: cash flow to pay the proffered 
wage, there fs no evj.aence thrit: it so~~eficw shows addi.ti.ona1 fur,ds 
Chat t h e  :ax e r r  do ~ o t  r e f l ec t .  SirrLpliy golny on record 
wi thoz t  supporting d o c u ~ e n t a r y  evidence F 5  n o t  s u f f i c i e n t  for 
p-rposes of meeting the burden of prcof in t h e s e  proceedAngs, See 
Ma'tter of Tr$.asure --  C r a f t  of Ca l i fo r r r i a ,  14 1 & K !kc, 196 (Keg. 
Corn.. 1972) . 

Appare~tly, the petitioner plans to invest full& in ?he bank in a 
new r e s t a ~ r a n t ,  tkoligk t h e  axo:.ont i.s blank, Funds &!_ready spent 
for other purposes arc nor, available tc pay t k e  proffereci  waGe. 
F ~ z r t h e r ,  the b a ~ k  balance does not relate to che p r i o r i k y  d a t e ,  
T h e  petitioner m ~ s t  show that i " i h a c ' *  the ability Lo pay the 
proffered wage with particular reference to the p r i : ) r i t y  d a t e  of 

3 ,  the p e t i i i i o n .  IT addition, m3s"ldemonstrate the fic._a2ciai 
ability c o n t - l n ~ l n y  u~tki the beneficiary o b t e i n s  l a w f u l  permar;t?nt 
residerace,  Set Fatter of Great  - Wall, -- 16 I & N aec, i42, 1A5; 
F a t t e r  of Ninq's -. Tea Eoase, i6 I & hi Dec,  1.59 (Act. R e q .  C G T ~ T . ~  
1977) ; h i  ~ - -  . v Tho.rnburql?, 710 F,S:jpp, 532 (N.3, Tex, 
1989) . The regulations reqAire proof of ejigibiliry at t h e  
priority d2te. 8 CFR 2C4,5 (9) (2) 8 CFR 103-2 (b) (1) and ( 1 ~ 2 )  . 
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Beyon@ Forlr 1-797 and the director's decision, t h e  term of the 
FO'TT. ZETA 750 in B l c c k s  14 ar,d 15 i . q o s e d  cer talr ,  qua l i f l . c a t i ons  on 
the beneficiary. They incl~aed evidence of the beneficiaryd s k lgh  
schocl edccation, two years of experience in the job cffered, ar.d 
ref arezces , 

8 CFR 103.2 (S) states in pertinent p z r t ,  

Evidence and processing - (1) Genera'. A? applicall t  or 
pe-iitianer must establish eligibility for a requested 
i ~ c c l q s s ; t i o n  benef i t - .  An applicatior: or. pe-tition form 

L ' e .  must be co~pleked as appliceble and ~ z l e d  W L E ~  ar,y 
inltizl evidence required by regulation or by the 
- i~structiion cn the forE- Any- evidence submitted I~s 
cocsidered par, of the relating applicatia~ or 
pe t i t i o r ? , .  

(1) Subni t t i n g  secondary evidence and affj .dav.i ts  - ( $ 1  
General. The 902-existence or o t h e r  gnavaiiability ot 
r eqx i r ed  evidence creates a presx.pticn 01 .c 

i?eL:qibility... s 

A labor certification is an integral part of this p e i i t i . o n ,  but the 
- issuance nt a l a b o r  certification does n e t  na~date the approval of 
the relating perition, To be eligible f o r  approval, a b e n e f i c i a r y  

, a  must have al.2. the training, e d . ~ c a z ~ o n ,  am3 experience speciFied or, 
the labor certification as of the petiticn's pcicrlty date, Nztter - 
of Wing's Tea souse, 16 I & K D e c ,  158 (Act, 3 e g ,  Corra.. 1377) . 
Though co-L a basis of this decision, the director did nutreq.;est 
2nd "Llie petitioner d id  nct schnit e.videncc to establish that the 
beneficiary wzs eligible for the position. 

After a careful  review 05 the  tax r e h x s  and sub~.issions on 
appeal, i t i i s  corLcluded that the evide~ce does nct establish t h e  

C petiticner" s a S l b i t y  to pay the proffered. wage at the priority 
date and continuing ~c che present. 

m  he b ~ r d e n  of proof in t3.ese p rcceed l~gs  rests s d e l y  with the 
petiticner, Section 291 of the Act, 8 U , S . C ,  1361. The petitioner 
-- has n o t  xet that burde2. 

ORDER:: T:b-e appeal is dismissed, 


