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i you belisve the law was inappropriately applied or the enalysis used in reaching the decision was inconsistent with the
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st state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion to reopen must be filad within 30 days of the decision that the motion sceks to reopen, except that
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DISCUSSION: The preference visa petition was denied by the
Director, Nebraska Service Center, and is now before the Agsociate
Commigaioner for FExaminations on appeal. The appeal will be
sustained.

The petiticner i a restaurant. Tt seeks te employ the
beneficiary permanently in the United States ag a gpecialty cock
of Fastern European food. As reguired by statute, the petition iz
accompanied by an individual labeor certification approved by the
Department of Labor,

Section 203 (b) (3) (A) (1) of the Immigration and Nationallity Act
{(the Act), 8 U.8.C. 1153(b) {(3) (&) (1), provides for the granting of
preference clagsification te gualified immigrants who are capable,
at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two
vears tralning or experience), not of a temporary or seasonal
nature, for which qualified workers are not avallable in the
United States.

8 CFR 204.5{g) (2} states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which  reguires an offer of employment wmust be
accompanied by evidence that the prospective United
States emplover has the abillity to pay the proffered

wage. The petitioner must demonstrate this ability at
the time the pricrity date is esgtablished and
continuing until the  Dbeneficiary obtains lawful

permanent regidence. Evidence of thig ability shall be
either in the form of copies of annual reports, federal
tax returns, or atdited financial statements.

Eligibility in this matter hinges on the petitioner's ability to
pay the wage offered as of the petition's priority date, which is
the date the request for labor certification was accepted for
processing by any office within the employment sagystem of the

Department of Labor. Matter of Wing's Tea House, 16 I & N Dec.
158 {(Act. Reg. Comm. 1877). Here, the petition's priority date is
July 3, 2000. The beneficiary's salary asg stated on the labor

cerbification is $11.42 per hour or $23,753.80 per vear.

The director determined that the evidence initially submitted did
not esgtablish that the petiticoner had the ability to pay the
proffered wage as of the priority date of the petition. On August
13, 2001, the director reguested signed copies of the last three
(3) years U.8. income tax returns.
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In responge on November 19, 2001, counsel pointed cut that the
petitioner had provided & copy of the 2000 U.8. Form 1099
evidencing the payment of 823,760 £for that vyear. Coungel
submitted another copy of the Form 1089-MISC and requested the
approval of the petition.

The director concluded that the petitioner had not established
that 1t had the ability to pay the proffered wage at the priority
date and continuing to the present since there was no evidence of
income data for 2000 or any other year, bank statements, Income
tax returns, or current pay stubs. On January 4, 2002, the
director denied the petition.

Cn appeal, counsel adds the petiticner’s U.$. Form 1085-MISC
evidencing the payment of $23,800 to the beneficiary during 2001.
Counsel asserts that the actual payment of a wage equal Lo or more
than the proffered wage supports the ability of the petitioner to
pay the wage. Counsel’s argument 1s persussive. Service policy
supports 1t in thesge circumstances.

After a review of the relevant Forms 10%9-MISC, it 1s concluded
that the petitioner has esgtablisghed that 1t had sufficient
available funde to pay the salary offered as of the priority date
of the petition and continuing to the present.

The burden of proof in thege proceedings rests solely with the
petitioner. Section 291 of the Act, & U.8.C. 1361, The
petitioner hag met that burden.

ORDER: The appeal 1s sustained,



