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Immigration and Nationality Act, 8 [J.S.C. 1153(b)(3) 

IhSTRUCTIOSS. 
This 1s the decisron rn YcJUr casc AI; docurncqts have been returned to the office that cmginally decrded your case Any 
further l n q a r y  must Irc made to that office 

if  you belicvc %hc lnw was inappropriately applied or t I ~ c  aqttlysis used in reachrng the decision was incot~sistcnt with thc 
infomation provided or with precedmt decisions, you may tile a motion to rcconsidcr. Such a motion tnusr state rhc redsons 
for reconsideration and bc slipported hy any pertinent prccedcn-nt decisions. Any rnotron to reconsider must bc fjlcd within 30 
days of the decision that thc motion seeks to reconsider, as rcquircd under 8 C.F.R. 103.5(a)(l)ji). 

I f  you have ncw or additional information that pii wish to havc considered, you msy fire 2 motion to reoper.. Such z i  xotion 
must state the new facts to bc proved a? the reopmcd proceeding 2nd bc supported by affidavrts or other docummtary 
cvidmcc. Any motion to rcopcn milst bc tiled with111 30 days of the decision that the motion sceks to reopcn, except that 
F~iiure to file hefore thrs pcriod expires may bc cxcused in the discretion of t!ic Service wherc it is dcmonstra:ed t h ~ t  the delay 
w3s reasonzblc and bcyond thc control ofthe applica~t or petitioner. Id. 

A n y  rnctt~on muit hc fiied with the office that originaliy decided your case along with a fee of S I 10 as rcqurred under 8 C.F.R. 
103.7 

i.OK?'I If ASSOCIA7 E COMZIEISSIONER, 
EXAMINA I IBYS 

Administrative Appcals Office L' 
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DPSCDSSEOH: The preference visa petition was denied by the 
Director, Nebraska Service Center, and is now before the Associate 
Comrr.issioner for Examinations on appeal. The appeal will be 
sustained. 

ine petitioner is a restaurant. It seeks tc enploy the 
beneficiary perranently in the United States as a specialty cook 
of Eastern Exropean food. As required by statute, the petition is 
accot-rpanied by an indivi&~al labor certif icacion approved by the 
D e p a r t m e n t  of Labor. 

Sectioa 203 (b) ( 3 )  (A) (i) of the Immigration and Kationality Acr 
(the Act) , 8 Z'. S. C. 1153 (b) (3) (A) (i) , provides for the granting 02  
preference classification kc quaiified imnigrancs who are capable, 
at the tir.e of petitioning for classification xnder this 
parag~ciph, of performing sk i l led .  labor (reqluiring at leasz two 
years training or experience), not of a temporary or seasonal 
nature, for which qualified workers are not zvailable in the 
United States. 

e CFR ZC4,5 (9) ( 2 )  s ta tes  in pertinent part: 

Abj l i ty  of pl-ospecrtive employer to pay wage. Any 
petition filed Icy or for an enployment-based in~igrant 
which requires an offer of err.ployment wdst be 
accompanied by evidence that the prospective United 
States employer has the ability to pay the proffered 
wage. The petitioner rr.ust denonstrate this ability at 
the t i ~ e  the priority date is established and 
ccntiruing until the beneficiary o~tains lawful 
permanent residence. Evidence of this ability shall be 
either in the form of copies of annxal reports, federal 
tax returns, or a~dited financial statements. 

Eligibility in this matter hinges on the petitionerfs ability to 
pay the wage offered as of the petition's priority date, which is 
i - ~r,e date the request for labor certificariora was accepted for 
prccessi2g by any office within t h e  enplcyrnerat systez of the 
Department cf Labor. Katter of Winqrs Tea House, 16 1 & K Dec. 
158 (Act, Reg. Cam.n. 1 9 7 7 )  . H e r e ,  the petiticn's priority date is 
J u l y  3, 2 0 0 0 .  The beneficiary's salary as stated on t be  labor 
certification is $11.42 per hour cr $ 2 3 , 7 5 3 . 6 0  per year. 

The director d e t e u ~ ~ i n e d  that the evidence initially submitted did 
not establish that the petitioner bad the ability to pay the 
pzoffered wag@ as of tke priority date of the petition. On August 
13, 2001, t h e  director requested signed copies cf the last three 
( 3 )  years U.S. income tax r e t u r n s .  
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In response on Noverbex- 19, 2001, counsel pointed out that the 
petitioner had provided a copy of the 2 0 0 0  U . 5 .  Form 1099 
evidencing che payment of $ 2 3 , 7 6 0  fcr  that year. Counsel 
submitred another copy of the Form LCS9-MLSC and requested  he 
approval of the pet:- I C ~ o n -  ' 

The d i r e c t o r  concluded that the petitioner had r,ot established 
that it had the ability to pay the proffered wage at the p r i o r i t y  
date and continuing to the present since t he re  was no evidence of 
ir-come daca for 2000 or any ocher year, bank ~"catements, incone 
tax returns, or current pay stubs. On January 4, 2 0 0 2 ,  the 
director denied the  petition. 

O n  appeal,  counsel adds the  petitioner's U - S .  Form 1099-MISC 
evidencing t h e  payxent of $23,800 to the beneficiary during 2001. 
Counsel asserts that the actual payrr.ent of a wage equal tc or more 
than @he proffered wage supports the ability of the peti~ioner to 
pay the wa-ge. Counsel's argument is persuasive. Service policy 
supports it in these circumstances, 

After a review of the  relevant  Forms 1099-MISC, ir. is cozclucied 
that the petitioner has established that i t  had sufficient 
zvaflable funas to pay che salary offere6 as of t h e  p r i o r i t y  date 
of the  pezition and continikng t o  the  present. 

The burden of procf in these proceedings rests solely with t he  
petitioner. Sect ion 291 of the Act, 8 U.S.C. 1361. The 
petitioces has met that burden. 

ORDER : The appeal is sustained. 


