
OPFIC% EPP AD.MiNIL'? K.4 TiVE APPEALS 

425 [{ye S K F . ~ ~  N W 

inie. 3rd Floor 

FiIc: EAC 01 038 53039 Oft'icc: VERMONT SGRVlCE CEN71'ER !>ate: 

IN WE Petitioner: 
&3cncflcrary: 

Fecitior,: Immigrant Petition for Alien Woikci as a Skilled Workc: or Profcssiunal Pr~rsuxnt to $ 203(h)j3) of the 
Inmipi t ion and Nationality Act, 8 U.S.C. 1 153(b)(3) 

IN BEHAI,F OF PETITIONER: 

!NS I'RLCT'IONS: 
This 1s the decision in your case. 4li documents have be31 returned to the ofGce that ongmaliy dccrded your case. Any 
f~r thcr  Inquiry must be made to tht?e oqfice. 

!f yo[; beilcvc the iaw was intappropriateiy applied or the analysis useci in rmching t!:c dccision was inconsistcat with tile 
informstion provided or with prccedent decisions, you may file a motion to roconsidcr. Siich a morior! miist state thc reasons 
for reconsideraiion and bc supported by any pcrtintnt prccedent dccisio~is. Any motion to reconsidcz. must bc filed within 30 
days of the decisinn that the motion seeks to reconsider, as required under S C:.F.R. 103.5(a)(l )(I). 

li' you kavc new or additicjna! infomatron that yox wish to have considered. you may i i l c  a rnotio!~ to rcopcn. Such ;a moiion 
must state t'ic new f;dcts to 'bc proved at the rcopcncd proceeding and be supported by affidavits or other dociimeniary 
cvidcncc. Any rnotion to rcopcn must bc filcd within 20 days of the dccision that the motion secks to reopcn, c x c q ~  that 
hiiilurc to file beforc this period cxpircs may be exc~rsed In the dascretiofi of the Strv~ce where it is dem<l~s&&lcc! "Lhat thc delay 
was reasonable and beyond the control ofthe applicant or petitioner. Iri. 

Any rnotii!n must he filed w ~ t h  the office that originaily decided your casc along wlth a fee o f $  i 10 as required under 8 C.F.R. 
103.7. 

FOR THE ASSOCIATE CO.VMlSSIONBR, 
EXAMlNATIONS 

Administrative Appeuis Office d ' l  
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DEBCDSSIO%: The preference visa p e t i t i o n  was denled by the 
Direc tor ,  Vermont Service Center, and fs now before t%e A s s x i a t e  
Conmissioner f o r  Examinaciocs on appeal. The appeal w1L1 be 
disnisseb;. 

The ~e~itlcnex i s  a cons t r ; lc~ior ,  f i r r r .  IL seeks to e~ploy the - w 

beneficiary pesmaneztly in the United States as a painter. As 
require6 by statute, the petition is accompanied by an individual 
lagor certification approved by the Department of Labor. The 
d i r e c t o r  determined that the petitioner had not established that 
it had the financial ability go pay the beneficiary the  proffereci 
wzge as of the priority date of the visa petition. 

On appeal, counsel sxbnits briefs and additional evidecce. 

Sec-i isn 203 (b) ( 3 )  (A)  (i) of the Im~. ig ra t ion  and Nationality Act 
(the Act), 8 C.S.C. l i 5 3 ( S )  (3) (A) (i), provides for the grar_ting oE 
preference classification to qualified iEnigrants who are capable, 
at the t i m  cf petitioning fcr  classification under this 
paragrap5, of performing s k i l l e d  labor ( requi r ing  a? least two 
years training or experience), not of a terpcrary cr seasonal 
natiire, f o r  which qualified workers are not avaiiable in the 
Enired States. 

6 CF2 Z O 4 . 5 ( 9 )  ( 2 )  stares i n  per~inent part: 

Ability ~f prospective esnployer to pay wzge. Any 
petition filed by or for a?. err.2loyment-based i~nigrant 
which requires an offer of enployxent wcist be 
accornpanieci by evidezce thatche prospectfve United 
States er~~plcyer has t h e  a b i l i t y  t o  pay the proffered 
wage. The petitioner must dewonstxate this a b i l i t y  ae 
t5.e t lrr.e h e  priority cate is established and 
cozlltiw~lng until the benef iciary obta ins  lawK-- L ~1 
permanent residence. Evidence of this ability shall be 
either in the for? of copies of annual reporys ,  federa l  
tax retzrns, o r  audited financial statements. 

Eligibility in this na t t e r  hinges on the petitioner's aBiiiEy to 
pay the wage offered as of ~ h e  petition's priority date, which is 
4- e -h care Ehe reqxest for labor cert i f ica- l ioi l  w a s  accepted for 
processicg by any office within the enploynent system cf the 
Departmezt of Labor. Matter cf Winqt s Tea House, 15 1 gc N Dec. 
158 (Act. Reg. Cov.x. 1 9 7 7 )  , fiere, the pet'_tioncs priority date is 
August 17, 2 0 0 5 .  The beneficiaryts salary 2s stated on the labcr  
c e r t i f i c a t i o n  is $10.50 pe r  hour or $21,840 per annum. 

C o > ~ n s e l  initially submitted insufficient evidence cf the 
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petitioner" business relationship with another corporation, 
Allglass Systems, Inc.  (Ailglass), and of the petkt50nerfs ability 
to pay the proffered wage for a total of six beneficiaries, The 
director concluded that the evidence szbmitted did not establish 
that Che petitioner had the abiiity to pay the proffered wage as 
of the prioriEy date of the  perition. Ora J-me 19, 2001, the 
director requested additional evidence to establish the business 
relationship of the petitioner and Allgiass and t h a t  the 

, , 
petltloz._elr had the ability to pay the proffereci wage or had 
enployed Lhe beneficiary as of August 17, 2000. 

In response, counsel s~~brrait ted a copy of Allglase's 2000 For2 
112CS U . S .  I n c o ~ , e  Tax Return f o r  an S Corporation. Counsel 
further offered a letter of pledge of the  assets of Allolass to 
pay the shortfall in "Le wages o? the potencia1 immigranezis) as 
reqraired . The petitioner submitted no federal tax ret7drn or 
audited financial docur.ent of i t s  own. 

The director deter~.ined chat the evidence d i d  not establish that 
the p e t i t i o n e r  had the ability to pay the proffered wage and 
denied the peEition accordkr!,gly, 

On appeal, coznsel offers briefs date6 February 19, October 22, 
and Oc~ober 31, 2002 and additional. evidence. They include a copy 
of the Fcrn 1065  U.S. Return of Partnership Inco~~e for the  year 
2 0 0 0  f o r  the petitioner, £ 3 2 ~ ~  Coast Fabricators, Limited L, iab i l i t y  
Company ( L L C ) .  Counsel also provided a co2y cf the 1999 Forrr. 
1120s U . S .  Income Tax Return for an S Corporation f o r  Ailglass. 
Ir, addition, "ihe petitioner provided three (3) Dur? and Bradstreet 
reports that pertain only ~o Allglass. The petitioner sent Ifsts 
of conrlraccs and ct  payments frorc Ailglass dated fro= Janxary 2000 
to Septevber 2 0 3 2 ,  

Counsel s t a t e s  of khe relationship of Ailglass and the petiticner 
that: 

Though shareholder personal assets cannot be considered 
as evidence of the petitioner's ability eo pay, as 
corpora ti or,^ are separare Legal entities, Allgiass and 
[eke petitlo~er] are "aff Fliate6" within the  meaning of 
section 101 (a) (15) (L) cf the Ac: where t he re  is a high 
degree of comnon ow~ership anci maraagenent between the 
two corpanies, either directly 01 through a third 
erzti-ly, Matter of Zessei, Inc. , --_I7 1 & N Dec, 631 (Act_ 
Assoc. Conm. 1981). As ehe relationship between the 
two co~pasies stems frcra the fact t h a t  Mr. Rein 
Clabbers is the sole shareholder for both companies, 
" co9v.cn ownership and comw.on nanageF.ent, vesting 
effective control cver both corripanies i ,heir 
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Dec. 612 (1367) and contends t h a t :  

. Whatis directly relevant to the future cf the 
cowany, is the sxccessful bzsiress  rack record of 
sole shareholder, Rein Clabber [sl .... The 108s sustai~ed 
by East Coast in its  firs^ year of business for a 
capital intensive business req~irrng major nachinery 
and equipment is directly a result of the Large 
investment r~ade into the compar_y by Mr. Clabbers .... 

E a t z e r  of Saneqawa, supra, relates to petitions file6 during 
cncharactezistically unprofitable or difficult years but only 
w i t h i n  a f rav.ework of prof itable or successful years. The 
petitioning entity in Soneaawa A- had been in business for over li 
years and roctinely earned a gross annual income of about 
$100,030. During the year in which the petition was filed in that 
case, the petitiorer changed business locations and paid rent on 
both the old and new locations for five months. There were large 
moviirg costs and a l s o  a period of time when the petltiiofier was 
u~abie to do regziar bxsiness. The Regional Co~.rnissLoner 
deterpined that the petitioner's prospects for a resljrnptlo~ or' 
successful business aperztions were well established. -- ile 
petitioner was a fashion designer whose work had been featured in 

7 -  T i ~ e  ar,d Look ~~agazines. - . . tier clients included Miss Universe, 
novie actresses, and society matro~s. The pecitiorzer's clients 
had been included in the lists of the best-dressed California 
wornen. The petitioner lectirred on fashion design at design and 
fashion shows "tro-cghout the Uni-ied States and at colleges and 
- LA-Lversities ,,- . in Calif ornta, The Regional Cozmlsskoner's 
determination irr Soneqawa was based in part on the petici~ner's 
sound business reputation and 07-tstanding reputation as a 
couturiere. 

No unzsua l  circumstances have been shown to exist in this case to 
parailel chose in Soneqawa, nor has it beer, established that 
fiscal year 2000 was an uncharacteristically unprofitable year for 
tke petitiocer. 

On ap~eal, coccsel also specifies six item as start-up costs and - - - - 
contends that, properly considered, they demo?.strate the 
petitioner" ability to pay the proffered wage an the priority 
dace of the petit~on. Although counsel states th&t t%e non- 
recarrlng start-up expenses and  no^-cash expenses should not be 
ircluded In an assessment ot the pet~tloneu's ability tc pay the 
proffered wage, these expendztures w e r e  zlready expexded, and 
those funds were nct readily avarlabie to pay the wage of xhe 
beneficiary as of the filing date cf the pe~ttfcn. Sunds sper,t 
elsewhere May not be used as proof of abilk~y ro pay the proffeseci 
wage. 
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The peEitioner offers lisrrs of contracts and of payn.ents fro3 - - 
Allglass dated from Janutlry 2000 to Septerber 2OC2,  They carry 
l i t t l e  w e i g h t  apar-l from the expenses associated with then. The 

- - 

pet i t ior ier"  2000 Forn 1 0 6 5  showed a loss of -$335,123. Current 
liabilities of $354,382 exceeded cur ren t  assets cf $130 ,513 ,  and, 
therefore, net current assets  were a deficit, (-$223,869). r7 ~ l ? e  
petitlcner has submlt~ed no persliasive docurrentation t h a ~  i t  had 
the ability to pay t h e  proffered wage at the rine of t he  filing of 
the petition, 

Accordirgly, a f t e r  a review of t h e  federal tax retur-rs,  it is 
concluded 'chat ehe ~ e z i t i o l z e r  fa:led Q establish t h a t  it had 

L 

sufficient a v a i l a b l e  funds t o  pay the sa lary  offered as of t h e  
p r i o r i t y  date of the peLition and contim~ing to present. 

Tie b~rderr  of proof ir, these proceedings rests solely wirh the 
L Z L -Loner. pe" ' "  Section 2 9 1  of the A c t ,  6 U.S.C. 1361. The 

petitioner has noE met that b~rden. 

ORDER : The appeal is disalssed. 


