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1 
INSTRUCTIONS: 
Thrs IS the decisron rn your case. Ail documents have been returned to the office that ong~naliy dec~ded yolrr cse .  Any 
further lnqrtn-y must be made to that office. 

If yoir bei~eve the law was lnapprapriatciy tipp!icd or &he analysis used in reaching the decision was inconsistent with the 
information provided or with preccdcnt decisions; you may file a motion to reconsider. Such a motion must state the reasorls 
for reconsidaatio~ a d  be suppor~cd by afiy pertinent precedent decisions. Any motion to reconsider must be Eled within 30 
d a p  ofthe decision that the motion sccks to recons.nsider, as required iinder 8 C.F.R. 1; 03.5(ia)(I)(i). 

If yo0 have new 0r addrtronal informzt~on that ynd wish to have considc-cd, y o j  may file a rnotlon to reopen. S ~ c h  a mutlon 
must state the new ~ ~ L T S  113 bc proved rat the reopened proceectmg and bc sripported by affihv~tr,  or athc: documentary 
ev~cience. Any motion to reopen must bif i ied wrah~n 30 days of the: dec~sron that the rnot~on seeks to reopcn, except that 
fa~lurc to iiic bcforc this pmad expires may be cxcuscd tn  the dxscretlun of the Suwce where ri IS demanslrated that the delay 
was rcasoxable and beyond the control of the applicant or pet~tlonet-. M. 

Any motion must be filed w ~ t h  thc office that orignaiiy declded yoiir case along with a fee of S I 10 rrs rcquircd under 8 C.E.R. 
103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAMINATIONS 

Adminrstrative Appeals OFfice V L' 
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DISGUSSIOM: The preference visa petision was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Conmissionez- for Examinations on appeal. The appeaL will be 
dismissed. 

The petitiozeu is a Chinese restaurant. It seeks LO employ the 
beneficiary perEanent1y in the United States as a specialty cook. 
As required by statute, the petition is accompacied by an 
indivicual Labor certification approved by the Department of 
Labor. 

The director determized that the petitio~er haci not established 
that the beneficiary r.et the petitioner's qualifications for the 
pasikicn as stated in the labor certificatlori. The director 
requested additional .evidence on Noveher  19, 2 001. The 
petiticzer provided evidence as to the ability to pay the 
proffered wage, namely, the 2000 Form 1120s Income Tax Return for 
an S Corporatior of Sesare I ~ L  South Corp. No evidence, however, 
was stlbrnitted to establish that the beneficiary r?et the 
qxlifications as stated on the Labor certification. 

After the request for evidence, the director Cook issue cnLy with 
whether the beneficiary net the pe@itionerfs qualifications for 
the posltios as of the priority date, April 27, 2061. 

Section 2 5 3  (b) (3) (A) (i) of the a n  and Kationality Act 
( t h e  ACE) , 8 U.S.C. 1153 (b) ( 3 )  (A) (i) , provides for the grantixg of 
preference classification tc qualified irrmigran~s who are capable, 
at the czme of ~etitionins for classification under chis 

+ d 

paragrapk, of performing skiiled labor (requiring at least two 
years training or experience), not of a tem.porary cr seasonal 
r_ature, for which qi ia l i f ied  workers are not aveilable in the 
United States. 

A labor certification is arL integral part of this petirion, but 
the issuance of a lzbor cerekfication does not mandate the 
approval of the relating petition, To be eligible for approval, a 
bezeficiary must have 2x1 the training, education, and experience 
specified on the labor certification as of the petition" priority 
date. Matter --- of Winq's Tea House, 16 1 SL N Dec. I58 (Act. Reg. 
C c m .  1977). 

Tke Applicatio-. for Aliez Employrr.er,t Certification (Form ETA 750) 
indicated that the position of Chinese cook rewired two ( 2 )  years 
of experience with an authentic Szechuan/~unan restaursrzt 
preparing authentic ~zechuan/5unan dishes. 

The director req~ested evidence of quslifying employrent and 
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trainizg in ~ h e  Z o r ~ ~  of letters from current or former employers 
or tra;ners. Counsel responded t h a t  the beneficiary yelled o~ his 
previous employae~t expeuiecce without reference to that witn the 
petitioner acd prodxced no further evidence of exgerience. The 
director denied the petxtion, 

Cn appeal, counsel's brief offers the rreslu of Hcng K o ~ g  Chinese 
7 hxpress in Monloeville, Pe2nsylvania, i e s  ArKicles of 
Incorporation narnifig the beneficiary as an incorporator, a ~ d  its 
business l i e e  :or 1994-1997, inclxsive, saJd tc verify his 
empicyment at the restaurant. 

0c appeal, counsel zrgues that: 

Counsel's records reflect that i n f o r ~ . a t i o n  estabifshing 
the Beneficiary's required experiecce (2 years 2s a 
Chinese cook) was subrcitted to the INS with t h e  
origigal .  I - l 4 O  filing. Therefore, the informatior, was 
no", sxbseguently provided to the INS pursuazt to it's 
[sic] r e q ~ e s t  Q? Eoverher 19, 2001. As a resy;l~, the 
1 a s  denied the 1-140 petition filed on behalf of 
the Beneficiary by Sesame Inn Korth Gorp. t/d/b/a 
Sesame Inn Chinese Restaurant. The basis of the appeal 
hereln is to provide the INS with the requested 
l:;forcation. 

As note2 on the ETA750E, the beneficiary has had 
extensive experience as a Chinese Cook. Several years 
of that experience resulted  fro^. the beneficiary's own 
Chinese restazrant business, Eong Kong Chinese Express, --  wherein he served as the manager. ~ i s  duties 2nd 
responsibilities included: ranaging and supervising 
the general cpexatio?s of the authentic Szechuan/Hunan 
restaurant lnclzding preparation of aiithent3.c 
Szechuan/Hznaz recipes azd dishes and attendirg and 
serving in the restaurant. 

Counsel's argtlmes,t is not persuasive. The assestios,s of counsel 
do ncE constiLure evidence. Matzer of Obaiqbe~a, 19 I 7 N Dec. 
533, 534 (3IA 1988) ; Matter of Rarnirez-Sanchez, 17 I & N Dec. 5 0 3 ,  
506 (G1A1980) . The rr.er,u mentions some E-;unan ar?d Szechuan dishes 
incidental to a Hong Kong Chinese express, ic?entir'ied as 23 "eat 
i l z  iiL take o-ut" operation. The Articles of I~corporation and 
business licenses do not strenghen  he beneficiary's experience 
ic a-  then tic Szechua~ ana £3-man specialty dishes of a2 authentic 
Szechuan and Hunan restaurant. 

The submissii>ns on appeal still did not satisfy the request f o r  
evidezce of the beneficiary's qzalifying training acd experience. 
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In particular, the evidence leaves open tc question whether the 
beneficiary was a Szechuan and Eunan specialty cook in a 
restaurant setting for the requisite two years. See Elatos 
Restaurant C o r p .  v. Sava, 632 F. Supp. 1049, 1055 (S.D.N. .Y. - .. - . 
1985). The petitioner bears t h e  bsrden of establishing the 
eligibility in t e r r s  of the ml- . imum requirements to perfom. the 
fob. i b i d . ,  at 1053. 

The beneficiary aid not establisn t h a t  k e  pet all of the 
requirements stated 
labor certificatiori 
peeittoner has nct 

by the petitioner In blocks #I 
as of the priority date. 
overcome this portion of 

.4 and 15 of 
Therefore, 
the direct 

the 
the 

or' s 
- 

decision. 

Beyond the director's decision, dosbt remains of the peti~ioner's 
abiiity to pay the proffered wage. The peeitioner's 1999 federal 
tax recum admittedly did not shcw it, as the ordinary inc0v.e of 
$15,554 did not establish the ability to pay the proffered wage of 
$ 2 3 , 0 0 S  a year. Counsel cffered a 20CO federal income tzx r e t u r n  - 
from a tniro party, whose naxe, adiiress, and emplcyer 
ide?~ification nu-rber difer from "Le cetltkonerfs. It f a l l s  to 

.L 

establish the petitioner's ability to pay. 

The ccrporation is a separate and distinct legal entity from its 
owners or stockholders. Consequentiy, assets of its shareholders 
or of other enterprises or corporations cannot be considered in 
determining the peti~ioning corporation's ability to pay the 
proetered wage. See Matter of M, 8 I & PJ Dec. 24 (BIA 1958), 
Fatter or' Apkrodite Ir,vestments, Ltd., 17 I & N Dec. 530 (COP.??,. . .- . .. .. . - -. - - -. . 

1980), ar_d Matter of Tessel, 17 1 & N Dec. 631 (Act. A s s o c .  C0v.m. 
1983). 

Finally, counsel claims to file the appeal on behalf of the 
beneficiary. Oniy the petitioner may authorize counsel to appear. 
8 CFR 292.4(a). The pe~itioner exec~ted the prescribed fo r i?~  
initially. Hence, the petitioner and ccunsel will receive notice 
of the decisior on appeal. 8 CFR 292.5(a). 

Tine burden of prcof i n  these proceedings rests soieiy wzzh the 
petitioner. Seczion 291 of the Act, 8 U.S.C. 1361. The 
petitioner has not net that burden, 

ORDER: The appeal is dismissed 


