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Fie .  I-;AC 02 032 56375 Office: Vermont Servrce Center Date: 

Peti~iasn: Immigrant Petition for Alien Worker as a Skilled Workcr or Professionai Pursuant LO 8 203(b)(3) of h e  
Immigration and Nationality Act, 8 U.S.C. 1153(b)(3) 

INSTRUC'I'IONS: 
This is the decision in your case. All documents Izave bccn returned to the office which originally decided your case. 
Any further i ~ q u i r y  must be made to that office. 

Lf you believe the law was inappropsiarely appIied or the analysis used in reaching the decisiora was ~nconsistenr w i h  the 
information provided or with precedent decisions, you may fife a modon t reconsider. Such a motion must state the 
reasons for reconsiderarron and be sapported by any pertinent precedent decisions. Any motion to reconsider must be 
tiled within 30 days of h e  decision that the morion seeks to reconsider, as required under 8 C.F.R. 103,5(a)(I)(i). 

t i  you have new or additional information which you wish to have considered. you may file a motion to reopen. Sach 
a motion must state the alew facts to be proved at the reopened proceeding znd be supported by afkidavits or other 
ciocarmcntary evidence. Any modon 'io reopen must be filed within 30 days of the decision &at the motion seeks to reopen. 
except that hiture to hle before &is period expires may bc excused in the discretion of The Service where it is 
dcrnansrrated &at the delay was reasonable and beyond the control of the applicani or petitioner, d. 

hay molion must be Bled with the office which originally decided your case along with la fee of $I I0 as required under 
8 C.F.R. 103.7. 

FOR THE ASSOCIATE Ce3MM/iISSlh)NER, 
EXAMINATIONS ,7 

Administrative Appeals ~ff ' lce /  J ii 



DISCUSSXQN: The preference vtsa petition was denied by "Lhe 
Director, Vermont Service Center, and i s  now before the Associate 
Co~.rr~issioner for Examinat ions on appeal. The zppeal will be 
drsmissed. 

Tke petitioner is a motel. It seeks to employ the benef ic i a ry  
permanently i n  the United States as a manager. As required by 
statzte, the petition is accompanied by an individaal labor 
certification approved by the Department of Labor. The direetoz 
determined that the petitioner had noe established t h a t  ic had the 
financial ability to pay the beneficiary the proffered wage as of 
the priority dace of the petition. 

02 a p p e a l ,  counsel submits a b r i e f .  

Section 2 0 3  (b) ( 3 )  (A) (i) of the Immigration and Nationality A c t ( ( t h e  
Acil:) , 8 U . S . C ,  1153 (b) (3) (A) (i) , provides f o r  the grantifig of 
preference classification to q u a l i f i e d  immigrants w h o  are capable, 
a t  the time of petiticning for classification under this parsgraph, 
of performing skilled labor (requiring at Least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are net available In the United States. 

8 C.F.R. 2 0 4  - 5  (9) ( 2 )  states in pertinent part: 

Ab41ity of prospective employer to pay  wage. A n y  
petition filed by or fcr an employment-based inmigrant 
which requires ar, offer of enplcyment mcst be accompanied 
by evidence t h a t  t h e  prospectfve United States employer 
has the abiiity to pay the proffered wage. The 
petitioner x u s t  demonstrate this ability at the time the 
priorsty date is establishee and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this abiLity shall be e i t h e r  in the form of copies of 
annual reports, federal tax returns, or audi ted  financial 
szatemen~s. 

Eligibility in this matter hinges cn the petitioner's ability to 
pay the wage offered as of Ehe priority bate, the date the request 
fcr labor certification was accepted for processing by any office 
w i t h i n .  the err.pioqrr*nent system of the Department of Labor. Matter of 
Wins's Tea Bouse, 16 I & N  Dec, 258 (Act. Reg. Cornm. 1977). Here, 
the p r i o r i t y  date is June 2, 2000. The beneficiary's salary as 
stated on the labor certification is $675 per 40 hour week, which 
equals $35,100 annually. 

With the peti~ion, counsel submitted a copy ot the p e t i t i o n e r J s  
1 9 9 9  and 2 0 0 0  Forms 11205 U . S .  Income Tax Return far an S 
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Corporation. The 1999  t ax  r e t u r n ,  which covers t h e  1999 calendar  
year, r e f l e c t s  gross r e c e i p t s  of $ 1 5 2 , 2 8 2 ;  gross profit of 
$152,282; compensation of o f f i c e r s  uf S 1 1 , 0 0 0 ;  salaries and wages 
paici of $12,000; and an ordinary income (loss) fron trade or 
business activities of $5,985. 

- 1 ine 2300 tax return, which covers the 2000 calendar year ,  r e f l e c t s  
gross r e c e i p t s  oZ $145,429; gross p r o f i t  of $145,267; compe~sation 
of c f f i c e r s  o E $ 1 2 , 0 3 0 ;  salaries and wages paid of $24,000; and an 
ordinary income from trade o r  business  activities of $ 2 2 ,  

The d i r e c t o r  found t h a t  t h e  income t a x  re tu rns  submitted w i t h  t h e  
i n i t i a l  filing d id  not show sufficien",rofits o r  n e t  cur rent  
zsse ts  t o  pay the  proffered, wage. On December 3 1 ,  2 0 0 1 ,  t h e  
director requested additional evidence t o  e s t a b l i s h  that che 
p e t i t i o n e r  had t h e  ability t o  pay the proffered wage as of June 21, 
2 3 0 6 ,  and that it continued t o  have the a b i l i t y .  

I n  response,  counsel ' submit ted (1) copies  of 2 0 0 0  and 2 0 0 1  Federal 
W-2 forms showing wage payments to t h e  cu r ren t  manager of t h e  
motel, whom t h e  beneficiary wculd replace ;  (2) a. copy of t h e  
p e t i t i o n e r ' s  2 0 0 1  Forn 11205 U.S. Income Tax Return for an S 
Corpora~icn; ( 3 )  a copy of the lease, demonstrating t h z t   he 
ownes/2andlord of t h e  property i s  the same person who owns and is 
president ot t h e  pe t i t ione r / co rpora t ion ;  ( 4 )  t h e  petitioner" bank 
s ta tements  from May, June,  J u l y ,  and December 2000, a s  well as 
December 2 0 0 3 ;  and ( 5 )  an affidavit frorr, the pres iden t  of t h e  
p e t i t i o n e r / c s r p o r a t i o n .  

The affidavit fron t h e  pres ident  of the pet i t ior ,er /corporat ior ,  
states that he a n t i c i p a t e s  that $ 2 4 , 0 0 0  would be available because 
t he  benef i c i a ry  would replace another employee who w a s  being paid 
that amount. That affidavit further sta-les t h a t  the 
p e t i t i o n e r / c o r p o r a t i o n  pays $60,000 i n  rent, which i s  paid d i r e c t l y  
t o  the presicient of t h e  co-rporatioz, and that t he  rent might be 
reduced as  necessary t o  cover t h e  proffered wage. 

The 2 0 0 0  and 2001 W-2 f o r m s  demonstrate t h a t  t h e  p e t i t i o n e r  is, as 
claimed, paying $24,000 tc a czrrent employee. Replacement of char 
employee woulu, in f a c t ,  free that amount. 

The p e t i t i o n e r ' s  2 0 0 1  tax r e t u r n  shows grcss r e c e i p t s  of $157,881; 
gross p r o f i t  of $157 ,881 ;  compensation of o f f i c e r s  of $12,000; 
salaries and wages paid of $ 2 4 , 0 0 0 ;  and an ordinary incane from 
trade or business  a c t i v i t i e s  of $ 2 , 5 4 9 .  

The d i r e c t o r  determined char t h e  evidence submitted did not 
establish that t h e  p e t i t i o n e r  had t h e  ability t o  pay t h e  prof fered  
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wage and denied the petition accordingly. 

01 appeal, counsel argues that the petitiorer has established the 
ability to pay the proffered wage. Counsel notes, correctly, that 
$24,000 is available became the bcnefictary would replace ano-,her 
enployee who has been paid that amount. Counsel avers that  he 
balance necessary Lo pay the proffered wage could be acquired, 
Counsel notes chat the petitioner's assets grew from $14,000 in 
2000 tc $54,000 in 2009. 

Cc~nsel further notes that the petikioner" bank account contained 
an average balance of over $11,000, which counsel implies could be 
used ~o pay "Le balance of ~ h e  petitioner" salary. Counsel 
rei~erates che sr;aternenr of che owner/president of the  
petitioner/corporation, that the rent paid to him by the 
petiticner/corporation could be lowered as necessary to pay the 
beneficiary" salary. 

Ftnallgi ,  coirnsel asserts that the beneficiary' s business is growing 
and will generate far more Income sfter hiring the beneficiary, a 
qualified motel manager. Counsel cites Matter of Sonesawa, 12 I & N  
D e c .  612 (Reg. Comn.  1967) for the proposition that the 
petitioner's reasonable expectation of increasing profits can 
establish the petitioner" ability to pay the proffered wage. 

Of the approximately $54,000 in zssets claimed by the petitioner on 
the 2001 Scheoule L, over $43,COG is in the value of the real 
estate held by the corporation. Ira view of the fact that the 
president of the corporation owns the notel itself, and the 
pe'citioner pay5 rent for it, the ir~teerest held by the petitioner is 
presumably a leasehold interest in the property. However, whether 
t h e  interest of the petitioner in that pssperty is leasehold or 
freehold, it is not readily available to pay the beneficiary's 
wages, and will nct be further considered. Only approximately 
$11,000 of the petitioner's assets are available to pay the 
proffered wage, Only net current assets (total currenc assets 
minr_ i s  t o t a l  c~rrerat. liabilities) may be considered when determining 
ability to pay, not total assets. 

Tke a ~ ~ o u r t  contained i n  t h e  petitioner" bank account is not 
~ecessarily available to pay the proffered wage either. The 
expenses of ehe corpokation during 2001, for instance, were 
$152,069, Thar, means  hat the petitloner" expenses were more than 
S12,50C rncnthly. Even ~hough the petitioner maintained an average 
bank balance of over $11,000, that does not demonstrate that khe 
petitioner had any addrtional fuxds t o  apply toward payment of the 
proffered wage after paying its r n o ~ t h l y  expenses, 



Tke president/owner of the petitioner/eorporaticn has stated that 
he could decrease the rent paid to him as necessary to pay the 
beneficiary. This amounts to a suggestion that the president/owner 
r i g h t  agree to pay the expenses of the petitioner/cosporatkon out 
of his own funds. The finances of the petitioner/corporation and 
those of the president/owner are separace for ehe pvrposes of this 
proceedina. The ability to pay the proffered wage must be 
established based on the petitioner's own funds, The Service may 
ROE pierce the corporate veil and look to the assets of the 
corporatior's owner to satisfy the corporation" ability to pay the 
proffered wage. It is an elementary rule that a corporation is a 
separate and distinct legal entity from its owners or stockholders. 
Consequently, any assets of the individual stockholders including 
ownership of shares in other enterprises or corporations cannot be 
co;srsidered i f i  determining the petitioning corporatio~% abiliEy to 
pay the proffered wage. See Matter of M, 8 E&N Dec. 24 (BIA 1958; 
AG 1958) ; Matter of Aphrodfte Investnents Limited, 17 I & N  Dec. 530 
(Conn. 1980) ; and Matter of TesseS, 17 I&N Dec. 63i (Act. Assoc. 
Comm. 1980). 

The evidence subxitted by the petitioner does noz establish that 
the petitioner had the abili~y to pay the proffered wage ouz of 
profits, nor out of its net cxrrent assets, nor out of ehe wages 
wh~ch it would save by replacing an erriployee with the beneficiary, 
nor out of all three taken tcgether, in 2000, the yeas during which 
r;he labor petition in this matter was filed. Similarly, the 
evidecce demonstrates that the profits, net currenL assets, and 
wages of  he displace6 employee would have been insufficient to pay 
the proEfered wage in 2001. 

Ccunsel asserts, however, that the business of ehe petitioner is 
growing, and will grow further if the petitioner is permitted to 
hire the bezeficiary. Counsel cited Matter of soneqawa, Supra. for 
tne proposition that this expectancy should be considered in - - 
assessing the petitioner's a b i i i t y  to p a y  the proffered wage. 

Matter cf Sonecfawa, 12 I & N  Dec. 612 (Reg. Clomm. 1 9 6 7 ) ,  however, 
relates to petitions filed during uncharacteristically unprcfitable 
or difficult years but only within a framework of profitable or 
successful years. The petitioning entity in Sone~awa had been in 
business fa r  over 11 years. During the year in which the petition 
w a s  filed in that case, the petirioner changed business locations, 
and paid rent on both the old and new locations for five months. 
There were large moving costs and also a period of time when the 
petitioner was unable to dc regular business. 

The Regional Commissioner determined that the petitionerJs 
prospects for a resum9tion of successful business operations were 
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well escabiished. The p e t i t i o n e r  was  a fash ion  designer whose work 
had been fea tu red  i n  T i m e  an6 Look magazines. Her clients included 
M i s s  Universe,  movie actresses, and s o c i e t y  matrons. The 
p e t i t i o n e r ' s  c l i e n t s  had been included i n  che lists of the best 
dressed Cal i fo rn ia  w o m e n .  The p e t i t i o n e r  lectured on fashion 
design at design a ~ d  fash ion  shows throughout t h e  Ucited States and 
ar colleges and u n i v e x s i t i e s  i n  Cal~fornia. The Regional 
Co~.r~. iss ioner% ddeterrninatkon i n  Soaeyawa w a s  based i n  part on the 
p e t i t i c n e r "  sound bxsiness  reputatio? and outstanaing reputation 
as a cci.xruriere. 

Counsel is c o r r e c t  that, if the losses during some years and very 
low profits during others are ur ;cbarac ter i s t ic  and occurred wfthin 
a framework of p r o f i t a b l e  o r  successful years, then tRose l o s s e s  
might be overlooked in determining ability to pay the proffered  
wage. H@re, t h e  p e t i t i o n e r  i s  a new business, and. has. never posted 
a large p r o f i t ,  A s s u m i n g  the petitioner's business will f l o u r i s h ,  
with o r  without hiring t h e  beneficiary, is specx la t ive .  

The p e t i t i o n e r  has not e s t a b l i s h e d  that it had sufficient funds 
available t o  pay the salary offered on  he priority date and 
continuing to the present, 

The burden of proof i n  these  proceedings r e s t s  s o l e l y  with the 
p e t i t i o n e r .  Sec t ion  291 of t h e  Act, 8 U.S.C. 1351. The p e t i t i o n e r  
has not met that burden. 

ORDER : The appea l  i s  dismissed. 


