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DISCUSSION: The preference visa petition was denied by the
Director, Vermcnt Servive Center, and is now before the Aggociate
Commigsioner for Examinations on appeal. Tne appeal will be
dismissed.

The petitioner ig a restaurant and seeks to employ the beneficiary
permanently in the United States as a specialty cook. As required
by statute, the petition is accompanied by an individual Ilabor
certification approved by the Department of Labor. The director
determined that the petiticoner had not established that it had the
financial ability to pay the beneficiary the proffered wage asg of
the priority date of the visa petition.

On appeal, counsel submits a brief and additional evidence.

Sectiocn 203 (b) (3) (A} (1) of the Immigration and Nationality Act (the
Act), 8 U.8.C. 1153(b) (3)(A) (1), provides for the granting of
preference classification to qualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (reguiring at least two yvears training
or experience), not of a tewmporary or gsagsonal nature, for which
gualified workers are not available in the United States.

8 C.F.,R. 204.5{(g) {2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which requires an offer of employment must be accompanied
by evidence that the prospective United States emplover
has the ability to pay the proffered wage. The
petitioner must demongtrate this ability at the time the
priority date isg establighed and continuing until the
beneficiary obtains lawful permanent regsidence. Evidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
statements.

Eligibility in thig matter hinges on the petitioner’'s ability to
pay the wage offered beginning on priority date, the date the
- reguest for labor certification was accepted for processing by any
office within the employment system of the Department of Labor.
Matter of Wing's Tea Houge, 16 I&N Dec. 158 [(Act. Reg. Comm., 1977).
Eere, the request for labor certification was accepted for
procegeing on January 13, 1998. The beneficiary’'s galary as stated
onn the labor certification is $17.43 per hour which, assuming a 40
hour work week, eguals £36,254.40 annually.

iith the petition, the petitioner submitted a copy of its 1997 Form
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11208 - U.8. Income Tax Return for an 8 Corporation. That ftax
return, which covers the 1957 calendar vear, reflects no salaries
and wages pald; and an ordinary income from trade or business
activities of $18,601.

The director found that the petitioner had submitted insufficient
evidence of the petitioner’s ability to pay the proffered wawe. On
August 19, 2001, the director reguested additional evidence to
egtablish that the petitioner had the continuing ability to pay the
proffered wage beginning on January 13, 1888, The director
specifically requested that the petitioner identify the incumbent
in the proffered position, submit evidence of the salary paid to
that emplovee, and document that the pogition wasg vacated.

In response, the petitioner’s president submitted a letter. That
letter stateg that the petitioner had been hiring temporary cooksa,
including the beneficiary, during the pendency of the instant
petition. The letter further states that the amounts paid to those
temporary cooks is included within the amounts claimed ag Schedule
A Labor expense during 1957, 1898, and 18%%. That letter did not
gsegregate the amounts paild to cooksg from the amounts pald to other
pergonnel, novr did it document any amount which weuld be freed by
hirxing the beneficiary on a full-time permanent basis.

with that Iletter, the petitioner’'s president submitted copies of
the pétiticner’'s 1998 and 1389% Form 11208 U.S5. Income Tax Returns
for an 8 Corporatlion. The 18358 tax return reflected salaries and
wages paid of $0; and an ordinary income from trade or busginess
activities of $23,384., The 185985 tax return reflecred salaries and
wages paid of $0; and an orxdinary income from trade or business
activities of $21,637.

The petiticner’s president also submitted copies of the
petitioner’'s gquarterly tax returnsg for 1997, 1998, and 18985, and a
1297 Form W-2 wage and tax statewment showing that the petitioner
paid 86,570 to an employee during that year. The president stated
that the W-2 form showed wages paid to a cook whe worked for the
petitioner prior to the beneficiary.

Further still, the petitioner’s president submitted a letter from
an accountant whoe stated that he prepared the petitioner’s bLax
rebturns from 1988 to 1$37. The accountant stated that, during that
time, he entered wage payments on Schedule A Cost of CGoods Sold,
under the heading Cost of Labor, rather than on page one of the
Form 11208, under the heading Salaries and Wages.

-3
)

he 1997 Schedule A reflects that the petitioner pald $130,846 for
abor. The 1998 Schedule A reflects that the petitioner paid

[
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§125 524 for labor. The 1999 Schedule A reflects that the
petitioner pald S$140,044 for labor.

Onn December 17, 2001, the director issued a descigion in this
matter. The director cbserved that the petiticner’'s income and
current assets net of current lizbilities in 1997, 1998, and 1888,
were ingufficient to pay the proffered wage. The director further
obgerved that the petition states that the petitioner employg 22
people, and that the labor expense the petiticner claimed on
Schedule A during each of those yvears ig a very small amount when
divided between 22 people. Finally, the director noted that the W-
2 form which the petitioner gubmitted shows that the petitioner
paid a previous cook only 86,570 during 1997, The direactor
determined that the evidence submitted did not establish that the
petitioner had the ability to pay the proffered wage and denied the
petition accordingly.

Counsel filed a moticon to recongider. Counsgel stated that, due to
a clerical mistake, the petitioner had misrepresented on the
petition that it employs 22 pecple when, in fact, it employs only
cen full-time employees. Counsel argued that for the director to
compare the petitioner’s wage expense to the number of employees
wag unjustifiable and unreasonable. Elsewhere 1in the motion,
coungel gtated that, during 1%%7, "The petitioner had paid wages
and tips $238,167.37 to 10 full-time employees, part-time and
temporary workers for calendar vear 1997.

Counsel stated that the petitioner had hired a temporary cook,
whoge wageg are available to pay the proffered wege, in addition to
the petitioner’s net income. Counsel further noted that the
petitioner's Schedule L for 1897 showed that the petitioner had
86,797 in cash, and that this amount was also availlable to pay the
proffered wage.

Counsel further noted that the petitioner received a loan of
549,896 during 1697 and stated that the money loaned was avalilable
to pay the proffered wage. Counsel stated that the current assets
and liabilities on the 13%7 Schedule L do not show a true picture
of the petitioner’s financlal condition. Coungel urged that
because the company’s stock 1is held only by the petitioner’s
president and his wife, it ocught not to be considered a liability
for the purposes of this petition. Similarly, counsel urged that
the loan from the president and hig wife ought not te be included
in petitioner’s liabilities for the purposes of thig peticion.

On April 17, 2002, the director affirmed the previcus decision
denying the petition. The director noted that the petitioner’s
payroll analysis states that, during the four guarters of 1987, the
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petitioner employed from eight to ten full-time employees and from
fourteen to twenty-nine part-time workers. The director noted that
the petitioner’s 1$%7 profit, together with the amount shown on the
W-2 form as having been paid to the petiticner’s previcusg cook, 1s
ingutficient to pay the proffered wage.

record demonstrates the ability to pay the proffered wage. Counsel
submits a photocopy ¢f a letter from the petiticner’'sg accountant
explaining various entries on the petitioner’s tax documents. The
accountant also states that the president of the corporation and
his wife, the sole shareholderg in the petitioner/corporation, have
other funds which they lend to the petitioner/corporation as
nacessary Lo cover corporate expenses. Counsgel submits copies of
tax data for the two shareholders of the petitioner/corporation.

n appeal, counsel submits a brief and argues that the evidence of

Counsel also submits a copy of the beneficiary’s social security
gtatement. That gtatement indicateg that the beneficiary earned
$6,4%6 1in 1997, 56,117 in 1988, $1Z,040 in 19395, and $£16,5542 in
2000, but does not indicate who paid the beneficiary thoss wages.

The racord indicates that the petitioner's sarnings were $18,601 in
18%7, 823,384 in 1998, and $21,637 in 189%9, In 1887, the
petitioner’'s current liabilities exceeded current assets, The
petitioner’g current assets exceeded current liabilities by $6,183
in 1988, In 1999 liability again exceeded assets, this time by
$3,854,

Counsel submits the beneficiary’s social security statement as
evidence of the beneficiary’s declared earnings during the period
thig petition has been pending. Counsel gtates that all of the
earnings shown on that statement were pald to him by the
petitioner, but submibts no evidence in gsupport of that gtatement,

The central issue in this matter is the petitioner’s ability to pay
the proffered wage. BAs per 8 C.F.R. 204.5(g) (2), the petitioner
must demonstrate that it was able to pay the wage as of the
priority date, and has continued te be able to pay if until the
presgent. Clearly, the petitioner’s profits, 818,601 in 1597,
$23,384 in 1598, and $21,637 in 19%9, were available to pay that
wage. In addition, in 1588, 86,183 was available from the assets

of the corporation, We shall assume, arguende, that all of the
beneficiary’s earnings were paid by the petiticner, although no
evidence has been provided in support cof that fact. The

beneficiary’'s social gsecurity statement demonstrates that he earned
$6,496 in 15997, $6,117 in 1998, and $12,040 in 18%9%9. The total
amount availlable to pay the proffered wage was $25,097 in 1997,
$35,684 in 1998, and $33,577 in 1849, All fall shortc of the
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proffered wage.

Counsel argues that an additional amount should be added to those
totals, to account for the amount of money which would be available
after the beneficiary replaces temporary employees. However, the
beneficiary has been working for the petitioner since 1897.
Whether making him permanent would obviate the jobs of any current
employees 1s unclear. No evidence in support of that proposition
has been submitted.

Counsel further urges that the amcunt of the wages of the previous
cook is also availlable to pay the proffered wage. A W-2 form shows
that the petitioner paid an employvee $6,570 during 1$87. The
petitioner claimg thig is the previous cook, whom the beneficiary
replaced.

That W-2 form indicates that tChe previous cook worked Lor the
petitioner during 1997. The petitioner’s president stated that the
beneficiary began working for the petitioner in August of 1987. If
the beneficiary replaced that previous cook, then some portion of
the wages paid to the previous cook became available during 1997,
when that previous cook no longer worked for the petitioner.

However, the petitiocner has provided nc evidence from which that
amount may be computed. The petitioner did not state the amount of
the previoug cooks full vearly wage, although the director
reguegted, on Augusgt 1%, 2001, that the petitioner state and
document that amount. Further, the petiticner gubmitted no
evidence that the previous cook left hisg position, although the
Girector reguested, on August 19, 2001, that the petiticner provide
evidence that the position was vacated.

In any event, because that previous cook was no longer emploved by
the petiticner in 1898 and 18%%, his previocus salary does not
affect the computations for thoge vyears. Any additional funds
which were available during those vears should have been reflected
on the petitioner’s tax returns.

Further still, the petitioner states that he has been emploving
- temporary <ooks during the pendency of this pestition. If he isg
permitted to hire the beneficiary on a permanent basis, the
petitioner sgtates that he would release some of those temporary
cooks, and their wages would be available for payment of the
proffered wage. Agaln, no evidence is in the record from which one
mignt compute the wages which would be made available by this
change, The number of hours per week the benefliciary currently
works for the petitionmer ig not stated and the number of additional
hours he might work is unknown. How much the petitioner pays the



Page 7 EAC Ot 153 531318

temporary cooks per Hour ig alse ungtated. How much the petitioner
might save on their wages cannot be computed from the information
provided.

Finally, counsel argues that the loans from shareholders ought rnot
to be considered asg liabiliries, and implies that additional lecans
would be forthcoming ag necesgsaxry for the petitioner to meet its
future obligations, including payment of the proffered wage. The
iggue in thisg matter ig whether the petitioner/corporation, out of
its own funds, has the ability to pay the proffered wage.

The Service may not plerce the corporate veil and look to the
rasgets of the corporation’s owner to satisfy the corporation’s
ability to pay the proffered wage. It is an elementary rule that
a corperation is a separate and distinct legal entity from its
owners or stockholders. Congeguently, any assets of the individual
gtockholders, including ownership of shares in other enterprises or
corporations, canncot be congidered in determining the petitioning
corporation’s ability to pay the proffered wage. See Matter of M,
B T&N Dec. 24 (BIAD 1858; AG 1858): Matter of Anhrodite Investments
Limited, 17 I&N Dec. 530 (Comm. 13880); and Matter of Tegesel, 17 I&N
Dec. 631 {Act. Assoc., Comm. 1980).

The petitioner failed to submit sufficient evidence that the
etitioner had the ability to pay the proffered wage as of January
13, 1898, the petition’s priority date, and continuing to the
present,

The burden of procf in these proceedings rests solely with the
petitioner., Section 281 of the Act, 8 U.S.C. 1361. The petiticner
has not met that burden,

ORDER ¢ The appeal is dismissed.



