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ti,S, Department of Justice 

limmigratition and Naturalization Semi 

425 Eye Streef N. W. 
U U B ,  3rd Flour 
Washingion. D. C. 20536 

O%ce: Nebraska Service Center Date: 9 

File: 

IN WE: Peritioner: 
Beneficiary. 

Petition: Irnmigranc Petition for Afien Worker as a Skilled Worker or Professional Pursuant to 5 202(b)/3) of h e  
immigration and NationaBity AA. 8 hi .S.C. 1 153(b)(3) 

INSTRUCTIONS: 
This is the decisiogin your case. AII documents have been returned to the office that originally decided your case. Any 
further inquiry mush be made to &at office. 

I k  you believe thc iaw was iraappropsiately applied or hi: analysis lased in reaching h e  decision was inconsistent with h e  
information provided or with precedent decisions, you may fxle ra motion to reconsider. Such a motion must stare the 
reasons for recongldcration and be supported by any pertinent precedent decisions. Any motion 10 reconsider must be 
iiked within 30 days of tHc decision &at h e  motion seeks to reconsider, as required under $ C.F.R. l03.5(a)(l)(i). 

If you kzavc ncw or adriitianai information that yon wish to have considered, you may fde a motion eo reopen. SucI-1 a 
motion must state the nrw facts k 0  be proved at the reopcncd procecdmg md be supporred by affidavits or other 
documentary evidence. Any motion to reopen must be BIed within 30 days of the decision rhao the motion seeks Lo reopen. 
excepr that tailtare ro file before this period expires may be excused in the discrelion of the Service whe;e it is 
demonstrated that the delay was reasonable and beyond 'ihe consroI of the applicant or  petitioner. @J. 

Any motion must be AIed with the office that: originally decided your case along with a fee of $I 10 as required under 8 
C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAMINATIONS 

Adrniniscrative Appeals Office I /  9 
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DISCUSSION: The entgloyrnent-based preference visa petition was 
denied by the Director, Nebraska Service Center,  and i s  now before 
che Associate Cor.missioner for Examinations on appeaa. The appezl 
will be s~stained. 

- ,he petitioner is a nursing home. It seeks to enploy the 

beneficiary permanently ir? tke United States as a registered aurse. 
As required by statute, the petieion was accompanie6 by an 
individual labor certification from the Department of Labor. The 
director determined the petitioner had not established its 
f inanciai ability to pay the beneficiary' s proffered wage as of the 
petition" pziority date. 

On appeal, counsel submits a brief and additional evidence. 

Section 203 (b) ( 3 )  of the Immigra-cion and Nationality Act ('the Act), 
8 U .  $3. C. 1153 (5) (3) , provides for the granting of preference 
classification L O  qualified immigrants who are capable, at the time 
of petitioring for classaficatio2 under this paragraph, of 
performing skilled or unskilled labor, not of a temporary or 
seasonal nature, for which qualifle6 workers are not available in 
the United States. This section also provides for the granting of 
prefere~ce class~fication co qualified inmigrants whc bola 
baccalaureate degrees and are rnewers of t h e  professions. 

Eligibility In this matter hinges OK the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
che date the request for labor certification was accepted for 
processing by aRy office within the e~~ployme~t system. of the 
Department of Labor. Matter of Winq's Tea House, 16 Z&N Dec. 158 
(Act. Reg. CornrL- 1977) . Eere, the petition's priority date is 
October 17, 2061. The beneficiary's salary as stated on the labor 
certification is $18.02 per hcur or $37,446.00 per annzrn. 

Initially, counsel submitted insufficient evidence of the * .  
petitioner's ability to pay the wage offered. On December 4, 2001, 
the director reqilested additional evidence of the petitioner's 
ability to pay tbe proffered wage. 

In response, counsel submitted a copy of the petitioner's 
prospectus dated December 6 ,  2001 which stared tha?:  

We are furnishing this prospectus to t he  shareholders of 
Senior Housing Progerties Trus~ and MZPT Properties 
Trust. each a Maryland real estaee investment trust, We * 

are  curreatiy a 100% o w ~ e d  subsidiary of Senior Housing. 
Senior Eousing will distribute substantially all of our 
outstanding common shares as a special distribution to 
its shareholders. 

Tke airector determined chat  the evidence did not establish that 
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the pexitioner had the ability to pay the proffered wage and denied 
the petition accordingly. The director noted that no evidence of 
any affiliation between Senior Housing Properties Trust an6 Five 
Star Quality Care I n c .  ha6 been swbaitted. 

O n  appeal, ccunsel submits evidence that Senior Housing P r o p e r t y  
Truse is the landlord of the property that Cedar Meahthcare Center 
rents, Counsel further subnits a letter frcm the Chief Financial 
Officer which states that the petitioner en-ploys over 10C employees 
and Ofhas a gross annual income of $520,000,000.00. 

The regulations a', 8 C.F.R. 204.5jg) (2) state, i n  pertinent p a r t ,  
that Ln a case where che prospective United States employer enploys 
100 or more workers, the director r a y  accept a stacernent from a 
financial officer of the osganizaticn which esrablishes the 
prospective employer's ability La pay the proffered wage, In ekis 
case, the petitioner has subrni t~ed  a letter asserting that it has 
nore than 100 employees and that it is financially viable. 

The record dues not contain any derogatory evidence which would 
persuade the Service to doubt t h e  credibility of the information - 
conta ined in the l e z t e r  f r o n  the financial officer or the 
supporting documentation. Therefore, the petltiocer has 
demonstrazed its financial ability to pay the beneficiary's salary 
as of t h e  petition's filing date .  

The burden of proof in these proceedings rests solely with the 
petitioner. Sectiol?; 291 of t h e  A c t ,  8 U.S.C. 1 3 6 1 .  H e r e ,  ehe 
petitioner has met that burden, 

ORDER: The appeal is sustained. 


