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DfSCU9918N: The employment-based preference visa petition was 
denied by the Director, Nebraska Service Center, and is now before 
the Associate Con?rr.issioner for Examinations on appeal. The appeal 
will be sustained. 

The petitioner is a long term case facility. It seeks to enploy 
the beneficiary permanently in the United States as a registered 
nurse. As required by statute, the petition was acccmpanie~ by an 
indivihal labor certification from the Department of Labor. The 
director deterxined the pe~itioner had not established t t s  
financial ability tc pay the beneficiary' s proffered wage as of the 
petition" priority date. 

On appeal, cou-sel sxbmits a brief and additional evidence 

Section 2 3 3  (b) (3) (A) (i) of the Immigration and Nationality Act (the 
~ c t ) .  8 V.S.C. 1153 (b) ( 3 )  (A) (i) , provides for the qrantinq of - - - 
preference classification to qualified inmigrants who are capable, 
at the tirne of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), nox of a temporary or seasonal nature, for which 
qualified workers are not available in Lhe Untted States. 

8 C .  F . R .  204.5 (9) ( 2 )  states in pertinent part: 

Ability of prospect ive emp3cyer to pay wage. Any 
petition filed by or for an employment-based inxigrant 
which requires an offer of employment must be accorrrpanied. 
by evidezce that the prospective United States enployer 
has the ability to pay the proffered wage. The 
petitiocer must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawEul permarrent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal. Cax replurns, or auldited financial 
statexents. 

Eligibility in this matter hinges on the petitioner" ability to 
pay the wage offered as of the petition's priority dare, which is 
the date the request for labor certif2cation was accepted for 
processirq by any office within the employment system of the 
Department cf Labor. Matter of Wins" Tea House, 16 I & N  Dee. i58 
(Act, Reg. Corn. 1977). Here, the peLi t i o r ; ' s  priority date is 
October 17, 2001. The beneficiary's salary as stated on the labcr 
certification is $18.00 per hour or $ 3 7 , 4 4 0 . 0 0  per annum, 

Initially, counsel submitted insufficient evidence of the 
petitioner's ability to pay the wage offered. On DecerrrSer 4, 2031, 
the director reg~ested additional evidence of h e  petitioner's 
ability to pay the proffered wage. 
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In response, counsel submitted a copy of the petitioner's 
prospectus dated Decernber 6, 2001 which stated that: 

We are famishing this prospectm to the shareholders of 
Senior Housing Progerties T r u s t  and HRPT Propertres 
Trust, each a Maryland real estace investment trust. We 
are currently a 1 0 0 %  ow?ed subsidiary of Senior Housing. 
Senior Housing will distribute substantially all cf our 
outstanding conmon shares as a special distribution ~o 
its shareholders. 

The director determine6 that the evidence did not establish that 
che petitioner had the ability Co pay the proffered wage and 6enfed 
the petition acccrdingly. The director noted that no evidence of 
a c y  affiliation bet wee^ Senior Housing Properties Trust and Five 
Star Quality Care Inc. had been submitted, 

93 appeal, counsel subrnits,evidence that Senfor Housing Properky 
Trust is p he landlord of the property kha t  Five Star Quality Care, 
T rents. Counsel frrrther subrr.its a letter from the Chief 
Financial Officer which states that the petitioner employs over 
6,500 employees and that !'on a pro forma basis, for the year 200: 
Five Star generared $520 million revenue of which $70 million was 
paid towards rent to Senior Housing ProperLiies Trust and the 
remaining $450 miiiion was used eowards operation of the facilities 
to include paypent of emplcyeesOn 

The regulations ae 8 C.F.R. 204.5(9) ( 2 )  state, in pertinent part, 
that in a case where the prospective United States employer employs 
100 or more workers, the director may accept a statement from a 
financial officer of the orqanizaticn which establishes the 
prospective employes's a b i l i t y i o  pay the proffered wage. In t h i s  
case, the petitioner hes subritted a letter asserting that tt has 
more than 100 engloyees and that it is financialiy viable. 

The record does not contain any derogatory evidence which would 
persuade the Service to doubt the credibility of the information 
ccntained in the letter from the financial officer or the 
supporting documentation. Therefore, the petitioner has 
demonstrated its financial ability to pay the beneficiary" salary 
as of the petition" f i l l ing  date. 

Tre b ~ r d e n  of proof in these proceedings rests solely with the 
petitioner. Section 29-i of the Act, 8 U . S . C .  1361, Here, the 
petitioner has met that burden. 

ORDER: The appeal is sustained. 


