
1i.S. Department of Justice 

425 Eye Streei N. W. 

Petition: Immigrant Petition for Alien Worker as a SkiILcd Worker or Professional Pursuant to Section 203(1s)(3) 
of the Immigration and N~tioxality Act, 8 C.S.C. I153(b)j3) 

IN BEEfAT,I; OF PETITIONER: 

INSTRC'CTIONS : 
This is the decision in your case. A1 documents have been returned to the office that originally decided your case. 
Any further inquiry must be made to that officc. 

If you belleve the law was inappropriatciy appIied or the analysis used in reaching h e  decision was inconsisrent with 
[he Information provided or with preccdenc decisions, you may file a motion to reconsidCr. Such a motion must sfate 
h e  reasons for reconsidera~ion and be serpporrcd by any pertnnent precedent decrsions. Any motrora to reconsider must 
be fiEed within 30 days of the detrsion that the motion seeks LO reconsider, as required under 8 C.F.R. 103.5(a)(I)(i). 

If you have new OF additional iniormadora that you wish to have considered, you may file a motion to reopen. Such a 
moGon must stste the new facts to be proved at the reopened proceeding and be supported by afkidavits or other 
documentary evidence. Aary motion to reopen must be fried wizhin 30 days of h e  decision &at fhe motion seeks to 
reopen, except that hilure to file before h i s  period expires may be excused in h e  discretion of the Service whcrc it is 
demonstrated &at the dehy was reasonable and beyond h e  controi ol the applicant or petitioner. u. 
Any motion must be filed wifh the aflfZce brtt originally decided your case along with a fee of $I I0 as required under 
8 C.F.R. 803.7. 

BYOR THE ASSOCIATE CO.VMHSSIONER, 

Administrative Appeals Oflice 
L Y  
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DISCUSSION: The prefererce visa petition was denied by the 
Directcr, Nebraska Service Cenzes, and is  ow before the Associate 
Co~misaioner for Examinations on appeal. The appeal will be 
dismissed. 

The peyitioner is a consslting firm. It seeks to employ the 
beneficiary permanently in the United States as an inves t rne~t  
analyst. The director determined that the proffered position is 
not cne requiring the services of z skilled worker.  

On appeal, co~nsel subnits a letter from the petitioner. 

Section 2 0 3  (b) (3) of the Im-nigraLion and Nationality Ac't  (Che Act) , 
8 U. S. C .  1153 (b) ( 3 )  , provides for the gsantislg of preference 
classification tc qualifies immigrants who are czpabie, at the time 
of petitioning for classification urdeu this paragraph, of 
perforn?,,in~ skilled or unskilled labor, not of a temporary or 
seasonal nature, fcr which qualified workers are not available in 
the Unlted States. 

8 @,F.R.  204.5(1) ( 3 )  states, in pertinect part: 

(ti) O t h e r  documentation - - ( A )  General. Any 
requirements of t r a i ~ i n g  or experience for skilled 
workers, professionaLs, or other workers n ~ s t  be 
supported by letters from trainem or enployers giving 
the name, address, and title of the trainer or employer, 
and a description of the training received or the 
experience of the alien. 

(B) Skilled w c r k e r s ,  If the petition is for a skilled 
worker, the petition must be accompanied by evidence that 
the alien meets the educational, training or experience, 
and any other requirements of the individual labor 
certification, meets the requirements for Schedule A 
designation, or meets the requirements for the Labor 
Market information Pilot Program occupational 
designat ion. The ninirr.urn requirements for this 
classification are at least two years of training or 
experience. 

The Application for Alien Et??ployment Certification (Zosm ETA 750), 
indicated no rni~imurr, educational, training cr experience 
requiremen", for the job offered. The director dexied ehe petiticn 
because the petitio~er had not established that the positioz 
reqzired the services of a skilled wcrker. 

On appeal, the petitioner states: 



W e  were accepting the condition to train someone 
available in the r,arket inscead of employing a fore ign  
employee. However, nobody - s k i l l e d  o r  not  skilled 
workes - ever clpplied for t h e  job, arad the labor 
certification was approved after a year 01- so. 

Subsequently,  weuve made a mistake on the 1-140; instead 
of marking "unskilled worker'' w e  have marked " s k i l l e d  
workern, perhaps mislead, by the fact that [the 
beneficiary] is a skilled worker. Thus the fact did not 
change the "major basis" for the a p p l i c a t i o n ,  which was 
t o  f i n d  someone qualified for the position offered. 

The determination of whether a worker is a s k i l l e d  worker or ocher 
worker w i l l  be based on the requirements of training and/or 
experience placed on the job by the prospective employer, as 
certified by the Department of Labor. 8 C .  F . R .  2C4 .5  (1) ( 4 )  . Based 
on t h e  above-cited r e g u l a t i o n s  governing classification as 2 

skilled worker purs~ant t o  s e c t i o n  2 0 3  (b) ( 3 )  ( A )  (I) of the Act, the 
proffered position is not one which requires the services of a 
skilled wsrker .  

The burden of proof in these proceedings rests soleiy with the 
petitioner. Section 291 of the Act, 8 U.5.C. 1361. The petitioner 
has a,ot susi-aineci that burden. Accordingiy, the appeal. will be 
dismissed. 

ORDER I The appeal is bismissed. 


